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 The Sexual Harassment of Women at Workplace :A Critical Analysis 

Dr. Ajay Kumar Singh  

 

Abstract 

The present article deals with the overview of the Sexual Harassment of women at 

workplace (Prevention Prohibition & Redressal) Act. 2013 and its obligations and 

implications for companies and employees. The act is the outcome of the Supreme Courts 

guidelines in Vishakha Vs. State of Rajasthan  and the Delhi gang rape case.  But it has 

some pros and cons which needs further Elucidation.  

Introduction  

“VIOLENCE against women is a human rights violation, whether it is domestic violence 

within homes or sexual harassment at the workplace. Sexual harassment is widespread in 

the Indian workplace, and has a profound impact on women. Sexual harassment ranges 

from derogatory comments to unwanted sexual advances and threats to sexual assault, and 

rape. Women constitute 31.6 percent of the workforce in India and 17 percent of working 

women in India have experienced sexual harassment at their workplace.   

Generally, international instruments define sexual harassment broadly as a form of violence 

against women and as discriminatory treatment, while national laws focus more closely 

upon the illegal conduct.  

At the International level, the United Nations to the Convention on the Elimination of all 

Forms of Discrimination Against Women (CEDAW), defines sexual harassment as 

including:  

“Such unwelcome sexually determined behavior as physical contact and advances, sexually 

colored remarks, showing pornography and sexual demands, whether by words or actions. 

Such conduct can be humiliating and may constitute a health and safety problem; it is 

discriminatory when the woman has reasonable ground to believe that her objection would 
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disadvantage her in connection with her employment, including recruitment or promotion, 

or when it creates a hostile working environment."  

Guiding Principles For Developing Legislation  

The Constitution of India guarantees to all Indian women equality,  No -discrimination by 

the State,  equality of opportunity,  and equal pay for equal work.  In addition, it allows 

special provisions to be made by the State in favour of women and children.  Anounces 

practices, derogatory to the dignity of women,  and also allows for provisions to be made 

by the State for securing just and humane conditions of work and for maternity relief.  

Before-1997 the person facing sexual harassment at workplace had to lodge a complaint 

under Section 354 of the Indian Penal Code 1860. that deals with the ‘criminal assault of 

women to outrage women’s modesty’, and Section 509 that punishes individual/individuals 

for using a ‘word, gesture or act intended to insult the modesty of a woman.  

During the 1990s, Rajasthan state government employee Bhanwari Devi who tried to 

prevent child-marriage as part of her duties as a worker of the Women Development 

Programme was raped by the landlords of the community. The feudal patriarchs who were 

enraged by, her (in their words: “a lowly woman from a poor and potter community”) ‘guts 

decided. to teach her a lesson and raped her repeatedly. The rape survivor did not get justice 

from Rajasthan High Court and the rapists were allowed to go free. This enraged a 

women’s rights group called Vishaka that filed public interest litigation in the Supreme 

Court of India.  

This case brought to the attention of the Supreme Court of India, “the absence of domestic 

law occupying the field, to formulate effective measures to check the evil of sexual 

harassment of working women at all work places.”  

In 1997, the Supreme Court passed a landmark judgment in the same Vishakha case laying 

down guidelines to be followed by. establishments in dealing with complaints about sexual 

harassment. Vishaka Guidelines were stipulated by the Supreme Court of India, in 

Vishakha and Others V. State of Rajasthan case in 1997, regarding sexual harassment at 

workplace. The court stated that these guidelines were to be implemented until legislation is 

passed to deal with the issue.  
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The court decided that the consideration of “International Conventions and norms are 

significant for the purpose of Interpretation of the guarantee, of gender equality, right to 

work with human dignity in Articles 14, 15 19(l)(g) and 21 of the Constitution and the 

safeguards against sexual harassment implicit therein.”   

On 16th December, 2013 another grave incident of sexual assault took place and prompted 

the incorporation of separate legislation for the safety of women at workplace.  

Interestingly, the Vishakha’s decision did not apply to women lawyers working in the 

Courts. In the year 2013, two women advocates of Delhi High Court filed a writ petition in 

the Supreme Court that an employee was peeping into the women’s toilet with his mobile 

phone. The Supreme Court then constituted a Committee to develop recommendations and 

guidelines in line with the Act, The Committee made recommendations regarding creation 

of Gender Sensitization and Internal Complaints Committee.  

The CJI had formed GSICC which is headed by the Supreme Court’s woman judge, Justice 

Ranjana Prakash Desai, and has six other female. V members. There are two members who 

are outsiders and not connected with the any court in any manner guidelines aid down by 

apex court in its judgment in the Vishakha case for dealing with complaints of sexual 

harassment at workplace.  

Recently, an advocate has been barred entry into Supreme Court precincts for six months 

following an inquiry against him in a complaint of sexual Harassment of is the first such 

order after a committee was formed to look into such complaints in the apex court.  The 

inquiry was conducted against the advocate under the Gender Sensitization & Sexual 

Harassment of Women at the Supreme Court of India (Prevention, Prohibition and 

Redressal), Regulations, 2013. The report had said that GSICC was constituted on 26 

November, 2013 with an object to fulfill an important function of sensitizing the public on 

gender issues and to address complaints made with regard to sexual harassment in the 

precincts of the Supreme Court.  

Sources of International Law related to Sexual Harassment  

•General Assembly Resolution 48/104 on the Declaration on the Elimination of Violence 

Against Women defines violence against women to include sexual harassment, which is 

prohibited at work, in educational institutions, and elsewhere (Article 2(b)), and encourages 
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development of penal, civil or other administrative sanctions, as well as preventative 

approaches to eliminate violence against women (Article 4(d-f)1.  

•The Convention on the Elimination of all Forms of Discrimination Against Women 

(CEDAW) directs States Parties :o take appropriate measures to eliminate discrimination 

against women in all fields, specifically including equality under law, in governance and 

politics, the workplace, education, healthcare, and in other areas of public and social life, 

(Articles 7-16).  

•Moreover, the Beijing Platform for Action, Para 78. recognizes sexual harassment as a 

form of violence against women and as a form of discrimination, and calls on multiple 

actors including government, employers, unions, and civil society to ensure that 

governments enact and enforce laws on sexual harassment and that employers develop anti-

harassment policies an prevention strategies. 

About the Act  

The Act applies to all women at all places. This means that any women who feel that she 

has been the victim of unwelcome sexual harassment in any workplace may file a 

complaint. This law provides a civil remedy. If the harassment is of criminal nature, the 

complaint is to be filed with the Police under Sections 354 /509 of Indian Penal Code, 

1860.  

Under Section 27 of the Sexual Harassment of Women at Workplace (Prevention, 

Prohibition and Redressal) Act, 2013 bars the Courts from taking suo motto cognizance. No 

court can take cognizance of an offence punishable under this act, except on a complaint 

made by the aggrieved or on her behalf. Every offence under this law shall be non-

cognizable.  It means, no police officer can take suo motto action on it without any 

direction from a judicial magistrate.  

As per the Act, employers are mandated to set up an internal  complaints committee (ICC) 

at each office or branch where there are at least 10 employees. Similarly, the government is 

also required to set up a   local complaints committee (LCC) at the district level. The LCC 

would investigate complaints from establishments where ICC has not been constituted or if 

the complaint is against the employer, both the ICC and LCC are required to follow the 

process and inquire into the complaints in time bound manner. Both the ICC and LCC, at 
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the request of the complainant, can recommend interim relief measures like transfer of the 

aggrieved woman or the respondent to any other workplace; or granting leave to the 

aggrieved woman upto a period  three months in addition. to her regular statutory or 

contractual leave entitlement.  

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) 

Act, 2013, provides stringent clauses for the protection of women workers from harassment 

which are as follows :  

1. A written complaint has to be filed by the female employee within three months of 

the date of the incident.   

2. The inquiry has to be completed within 90 days  

3. The inquiry report has to be issued within 10 days from the date of completion of 

inquiry.  

4. Employer is required to act on the recommendations oi the committee within 60 

days of receipt of the inquiry report.   

5. Appeal against the decision of the committee is allowed within 90 days of the date 

of recommendations.  

If an employer fails to constitute an Internal Complaints Committee or does not comply 

with any provisions contained therein, the Act prescribes a monetary penalty of up to 

50,000. Sexual harassment at workplace is a criminal offence as per the changes made in 

the Indian Penal Code, 1860. A new section i.e. Section 354-A added in the Indian Penal 

Code through the Criminal Law (Amendment) Act, 2013 enlisting the acts which constitute 

the offence of sexual harassment and further envisages penalty / punishment for such acts. 

‘A man committing an offence under this section is punishable with imprisonment, the term 

of which may range between one to three years or with fine or both. Since the amendment 

criminalizes all acts of sexual harassment, employers are mandated to report any offences 

of sexual harassment to the appropriate authorities’. So a victim can raise a Criminal 

complaint case as well as a case with the ICC and both can run parallel.  

In order to ensure that the Act does not get misused, certain provisions for action against 

false or malicious complainants have been made.  
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Suggestions  

It appears from the beginning of the human society the women haw been exploited 

mercilessly and indiscriminately. Endeavor for a violence free environment for women is 

our constructional commitment and a new thrust of women’s right regime. No doubt that 

the Act s a welcome change made to the laws for sexual harassment as it finally condemns 

the acts of the employer who takes advantage of their authority but at the same time ills not 

a complete safeguard against such heinous acts done to outrage the modesty of a woman.  

1.The Act should be gender neutral like in United Status, where the complaints of sexual 

harassment can be filed men, and in the case of same sex, sexual harassment.  A harassment 

of a woman by a woman should be a cognizable cause of action under the Act. There 

should be a global policy of non-tolerance for sexual harassment which encompasses all 

employees regardless of gender in line with national law.  

2.Section 9 of the Act requires that a complaint must be filed within 3 months of the date of 

incident. This time limit may be extended if there exist reasonable reasons for such delay 

but the Act does not specify that what will constitute reasonable circumstances. Moreover 

there are certain circumstances and societal pressures where it is quite difficult for a woman 

to file a complaint against her employer. In such cases the time limit would become a 

barrier in her way to justice.  

3.The Internal Complaint Committee (ICC) is required to complete the enquiry within 90 

days and the report should be sent to the District officer within 10 days. If a complaint has 

been proved under Section 13 (3) of the Act, the ICC can recommend action against the 

respondent in the form of suspension, termination, mediation or other appropriate action as 

the ICC deems fit. But the provision does not make it clear what will constitute sufficient 

proof.  

4.Moreover in cases of false complaints made by the woman Section 14 provides that a 

mere inability to substantiate a complaint or provide adequate - proof need not attract action 

against the complainant. But further the section provides that in case of malicious intent on 

the part of the complainant the ICC or LCC are free to impose punishment applying proper 

procedure which is quite contradictory and would be often misused.  
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5.Every person should be made amenable with the law relating to sexual harassment by 

way of creation of policy, setting up of internal compliance committee, generating 

awareness amongst employees and reporting of sexual harassment cases along with the 

action taken in the Company’s annual report.  

6.The employer does riot appear to be financially liable for the actual misconduct of his dr 

her employees, but only suffer financial consequences if he or she does not comply with the 

requirements of the Act, which will probably be uncommon.  

7.In many companies the Committee to probe allegations of ‘sexual harassment at 

workplace was being constituted on an ad-hoc basis (when the complaint is filed) whereas 

it should be a standing committee that reports yearly to the Central government, as per the 

Vishakha Guidelines laid down by the Supreme Court.  

Conclusion  

The status of women in India has been subject to many great changes over the past few 

millennia. From equal status with men in ancient times through the low points of the 

medieval period, in modern India, women have held high offices in India including that of 

the President, Prime Minister, Speaker of the Lok Sabha and Leader of the Opposition.  

Even though the Government of India declared 2001 as the Year of Women’s 

Empowerment (Swashakti), National Policy for the Empowerment of Women was passed 

in 2001 and on 9th March, 2010, one day after International Women’s day, Rajya Sabha 

passed the Women’s Reservation Bill requiring that 33% of seats in India’s Parliament and 

state legislative bodies be reserved for women, still the women in India continue to face 

atrocities such as rape, acid throwing, dowry killings, and the forced prostitution of young 

girls. Women in India face myriad cultural challenges that impede social advancement like 

discriminatory family codes, lack of education, and cultural stigmas etc. Considering such 

inequities the Government should not only just reform the institutional treatment of women, 

but also raise the level of dialogue on the larger issue of women’s rights in a rapidly 

modernizing society. 
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Types of smuggling and fight against it 

Md. Ishtiaq Ahmed Talukder 

Abstract 

Smuggling, in an informal setting, is trade and in a legal setting illegal transportation of goods. 

Since smuggling has been introduced with the pace of time, the variation in goods for smuggling 

has also increased and become diversified. The supply and demand theory actually  found to be 

more appropriate in this case in explaining the diversification of the product. However, this 

particular study aimed at discussing the types of smuggling, processes of smuggling and available 

possible measures to fight against it. Starting from the smuggling of human to daily commodities 

etc. have been smuggled through the border every day to different locations. War has strong 

correlations with smuggling of human, arms and ammunition and other contrabands. The 

corruption into the statutory system and the diversified human demand have been fuelling the 

business of smuggling over a long period of time. Cross border cooperation through conventions 

for addressing the common smuggling problems, enhancement of the technical capacity as well as 

understand the problem properly would help diminish the rate of smuggling. Social awareness and 

government intervention at the right time can solve the problem for good. This is a secondary data-

based study where the subject matter has been explained using secondary information collected 

from journal articles, newspaper, online blogs, public and organisational reports and web sites 

relevant to the subject area. 

Keywords: Smuggling, Classifications of Smuggling, Shuttle Trade, Human Trafficking, 

Preventive Measures of Smuggling. 

Introduction 

From the very beginning of human civilization, business remains one of the most important reasons 

for development. But the nature of human society, as well as the state system, has changed over the 

period of time. However, trading goods is a basic human activity which has started back in time 

when people need to exchange their goods and fulfil their demands. Renfrew (1969) thus supporting 

this view added as such human activity which precedes borders. As the concept of nation-state 

involves the very notion of state with a fixed geopolitical area, the trade started to have its manyfold 

faces and other bureaucratic agencies also born to support the system, such as customs, tariffs, 

levies etc. Therefore, the border, which is by Foucault (1970: 70) “the dead, the fixed, the 
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undialectical, the immobile”, started imposing sanctions on the natural human activity, which is the 

trade.  

The development of life and the formation of the state, both have paved the way for a broader 

business prospect with numerous items for dealing. Among all the development, the institution of 

the tax system since the medieval period changed the mood of business. Now in the text we have 

informal and formal way of business and in practice which is termed as illegal and legal forms. Gál 

Katalin (2015: 58) shared that, “the informal economy sphere covers all illegal economic activities 

along the formal-informal duality”. The informal trade through the borderland thus become the 

smuggling of items. As per the condition of the nature of smuggling, international trade at the 

border area thus is under scrutiny. If the focus is moved towards the informal trade it would provide 

scope to understand the governance of international trade where its increasing consolidation of rules 

could have been noticed. Therefore, smuggling (informal trade) has emerged as a new threat to the 

state system. Cantens et. al. (2015:365) have explained the impact of smuggling on state security 

where the most important element of its security, the border, comes at stake. They continued by 

focusing on the role of the state at the border where the business takes place, where the state has to 

decide its position for economic balance and reveal itself to the society as the economic 

contribution made by smuggling will tempt the government to avoid the rule. 

Since smuggling has introduced with the pace of time the type of items for smuggling has also 

increased and become diversified. The supply and demand theory actually found to be more 

appropriate in this case in explaining the diversification of the product. This particular study, 

however, tried to discuss the types of smuggling and fight against it. Through the article, the author 

has tried to discuss the basic idea of smuggling and different types of smuggling along with 

different categories of products which are being smuggled in the world currently. 

Study Objective 

Smuggling has been highly studied since the inception of the business system. However, after the 

formation of United Nations based organisations every year numerous reports have been published 

where different categories of smuggled items were separately discussed. In this study, the major 

objective is to discuss the basic understanding of smuggling, the categories of smuggling as actions 

and smuggling products, and to provide with available possible measures to fight against it.   

Problem of Smuggling 
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In the previous section, smuggling has been termed as for informal business which also later 

defined as illegal as well. According to the Oxford Learners Dictionary smuggling refers to, “the 

crime of taking, sending or bringing goods secretly and illegally into or out of a country”.  

Besides the legality of the trade activity smuggling depends largely on the position of the person 

who is defining it. Husken (2017:898, 915) for instance defined smuggling from the economic 

aspect, as he mentioned, “Smuggling is a factor in the economic productivity of the borderland: it 

generates income and jobs, and its revenues can be transferred to other fields such as politics, status 

and wealth” 

However, in order to classify smuggling or to understand the types of it, the two fundamental 

aspects must be understood. In the first aspect, the legal view proposes as a crime smuggling 

hinders the normal economic activity where the state could generate revenue which further 

threatens its law and order situation and create chaos among the political and social order. The other 

aspect proposes that trade as a natural activity for a human to survive, to smuggle is nothing but 

self-help just the way one neighbour help others (Smith, 2006:1). On the other hand in 

differentiating the concept he said it is the means which is illegal, the way goods are moved from 

one side to the other of the border.  

Thus legality is not the only issue while the legal status is imposed by external actors’ activity while 

defining the natural action of human, trade (Singelnstein and Stolle 2008: 122). Hence the status of 

trade is defined by a state’s law, therefore smuggling is the outcome of state regulations which 

termed such thing. However, it should not be confused with the term smuggling with trafficking, as 

trafficking involves three basic aspects: the limitation of free movement, coercion or force, and 

exploitation. Whereas, smuggling only involves the transportation of goods which helps to cross 

international borders and paid a fee to the smuggling benefactors. 

According to the United Nations Office on Drugs and Crime (2017) “Trafficking in Persons and 

Migrant Smuggling report, there are three crucial differences:  

1. Location 

Smuggling crosses international borders. Trafficking can happen across international borders or 

within one country. 

2. Consent 

https://www.unodc.org/lpo-brazil/en/trafico-de-pessoas/index.html
https://www.unodc.org/lpo-brazil/en/trafico-de-pessoas/index.html
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Smuggling is a service a person asks for. It might be dangerous, but that person chooses to take on 

the journey. Trafficking involves either forcing a person to travel or deceiving a person into taking 

on a journey under false promises of jobs, payment or safety at the end of that journey 

3. Exploitation 

Smuggling is limited to one financial transaction in exchange for illegal entry to a country. 

Trafficking uses threat, force, coercion or deception against a person for the purpose of exploitation.  

If business was the fundamental condition for state formation in the medieval period, doing 

smuggling will obviously hamper inter-state relationships. As Dominguez (1975) explain 

smuggling will create sense insecurity for both industrial protection and population growth. 

Smuggling has always remained a complex job as it requires a specific market in the specific region 

for its smuggled goods. Therefore it could be deduced that it is a transnationally organised form of 

action.  

Types of Smuggling 

1.1 Smuggling Activities 

Customs and Excise Department (C&ED) of Hong Kong in their anti-smuggling strategy classified 

smuggling activities can be broadly classified into the following three categories: 

• Organized cases which involve group activities and syndicates;  

• Individual cases where people while travelling bring dutiable goods from outside the 

country (e.g. cigarettes, liquors and hydrocarbon oil); and  

• Licensing offences which involves bringing different legal but sensitive items without 

proper permission from the authority like meat/poultry, animals/plants, endangered species, 

etc.  

Based on the Middle East experience the forms of smuggling could be further classified into the 

following forms: 

1. Tigarat al-shanta: trading by bag. In the border of Libya and Egypt, this type of trade takes 

place so frequently, where there is an official check post in both side namely Salloum in the 

Egyptian side and Amsaad in Libyan side. This kind of smuggling is a form of petty trade, is 

largely practised by the gang members who travel to Libya and come back with a bag filled 

with tea, clothes, harissa, cigarettes, Chinese mobile phones and other such goods when returns 

after few days travel. 
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2. The second category of smuggling is tahrib/tigara bil-leyl which means night smuggling/night 

trading. A group of young men of 17 to 25 years old carry bags of goods in the night following 

a footpath in the desert near the checkpoint in Salloum and Amsaad.  

3. The third form of smuggling is tahrib bahri (smuggling by sea). This kind of smuggling takes 

place in the sea where the fishing boats are used to conduct large scale operation. The boats can 

carry at best three pickup loads. (Husken, 2017)  

1.2 Typology of Smuggling Items 

Based on the type of the product, smuggling can be categorised into the following three types: 

a) Smuggling of Objects  

i. Contraband of legal Goods: this is the most common forms of smuggling available in 

the report. Transporting legal goods without sufficient permission or authority includes 

under billing of the prices to avoid customs fees, under billing of the quantity of the 

goods and also sometimes overbilling to get tax exemption. The goods are re-sold in the 

local markets with the help of local political or mafia leaders. 

ii. Shuttle Trade: Shuttle trade refers to the trade across the border to purchase goods at a 

lower or cheaper price and selling them in the local market with a comparatively higher 

price. In order to get high profit, the smugglers import a small amount which is not 

eligible for the customer. The trade generally takes place in the form of tourists or 

migrants etc. 

iii. Trade of Illegal Goods:  

Narco-Trafficking: Smuggling drugs and narcotics are the worst problems in the 

present world. The United Nations Office on Drugs and Crimes publishes a report 

every year about the cultivation, production and trafficking of contraband items. 

Terrorist groups across the world and some non-state agencies are involved in this 

kind illicit business. The countries with military power like the USA and UK have 

declared war against those terrorist groups. For example the Taliban, the Afghan-

based terrorist group cultivate the major percentage of the world’s opium poppy 

pod. Opiate production has increased thereafter the American invasion since 2001. 

It has been estimated that more than 90% of the world’s heroin comes from the 

war-torn country.  
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Arms Trafficking: With the rise of the number of terrorist organisations in the world it can be 

easily calculated that the number of arms and explosives trafficking may have increased as well. 

But the real statistics is not available about the trafficking. Weapons are bartered in return to the 

supply of drugs in drug producing countries. According to SIPRI Fact Sheet, 2018, the five largest 

exporters in 2013–17 were the USA, Russia, France, Germany and China. Together, they accounted 

for 74 per cent of the total volume of arms exports. US exports accounted for 34 per cent of the 

global total in 2013–17. US arms exports in 2013–17 grew by 25 per cent compared with 2008–12. 

Wildlife Smuggling: Wildlife smuggling has also been a popular and ancient kind of activities 

since aristocrats developed their hobby to store them and use for their pride. According to the 

World Wildlife Crime Report (2016:11), around 900,000 shipments of protected wildlife have been 

permitted per year wherein most of the cases the permits were acquired through the fraudulent way. 

The report also shares the global seizure database, which is called World WISE has a record over 

164,000 seizures from 120 countries. 
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Cultural Property: Cultural artefacts smuggling through various ways has been predominant since 

the medieval period. Looting from the museum or from the archaeological sites and selling them in 

the black market has become an international problem. According to the INTERPOL report of 21 

February 2018, more than 41,000 objects have been recovered through a global operation to save 

the cultural artefacts. The recovered items included: coins, furniture, paintings, musical instruments, 

archaeological pieces and sculptures.   

b) Smuggling of People 

People always have looked for opportunities to lead a better life. Political instability, failure state 

condition, economical disrepair as well as broke out of war have made people migrate from one 

place to another. The aspirant migrants have also been subject to exploitation through trafficking 

and other forms. In this 21st century, the smuggling of migrants, especially from the war-torn 

countries like Syria, Iraq and victim of ethnic cleansing in Myanmar, have crossed previous records 

of migration. This particular situation has been found pretty profitable for the smugglers all over 

those areas.  According to IOM ‘2.5 Million Irregular Migrants were smuggled for an economic 

return of USD 5.5-7 billion in 2016’. Whereas, according to an estimation by IOM in 2016, 25 

Million victims of forced labour have been procured for trafficking (about 5 million of them may 

have crossed an international border) to different countries and sent for modern slavery. 

 

c) Smuggling of Information 

Online business has become famous since its inception. On the other hand, the computer program 

especially the hackers have become another actor in the smuggling world. Reports have been 

published about the deployment of hackers to support the smugglers in their illicit business. 
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According to a report of BBC published on 16 October 2013, drug traffickers hired hackers to hack 

into the IT system which controls the movement of containers location information at the dockyard 

in order to facilitate drug shipment (Bateman, 2013). Apart from this instance, there are other 

numerous reports of hacking into state bank’s online system and looting millions of dollars and 

transferring them into another country. For instance, hackers hack into Bangladesh Bank’s (state 

bank of Bangladesh) on 5 February 2016 and robbed about $80 million (www.aljazeera.com, 2018). 

So hacking has added another flavour into the smuggling world.  

d) Smuggling in General 

According to the annual report of the Department of Smuggling and Combating Organized Crime, 

Turkey (2014) the following items has been generalized as a common form of smuggling in their 

region. As Turkey has been commonly known for its geographical position which is very conducive 

for the Middle East and African smugglers to smuggle their items towards Europe and US markets. 

The items are:   

i. Fuel Smuggling 

ii. Tobacco, Tobacco Products and Alcoholic Beverages Smuggling 

iii. Goods (Commodities) Smuggling 

iv. Cultural and Natural Heritage Smuggling 

v. Migrant Smuggling and Human Trafficking 

The report has further discussed the types of commodities under goods smuggling category which 

are: 

a) Electronic Goods Trafficking (mobile phones, watches, medical devices, etc.) 

b) Smuggling of food products (tea, sugar, red meat, almonds, walnuts, etc.) 

c) Personal Use Products Smuggling (medicines, cosmetics products, glasses, lighters etc.) 

d) Various Commodity Smuggling (textile and household products, gold, hardware, etc.) 

e) Automobile Smuggling (automobiles, auto spare parts etc.) 

f) Livestock Smuggling (Cattle, small cattle etc.) 

g) Export-Import Smuggling 

h) Smuggling Committed via the Internet (Drop shipping) 

Centre for the Study of Democracy published a report in 2002 on Corruption, trafficking and 

institutional reform: Prevention of Trans-Border Crime in Bulgaria (2001 – 2002). In this report 
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they presented the general classification of smuggling and its connection to corruption, which is 

presented in the following table: 

Table 1 The General Classification of Smuggling and Its Connection to Corruption 

Main actors Type of illegal activity Consequences 

1. Large organized 

groups, operating on a 

national level 

(the personnel 

involved in the dealing 

is not known to each 

other but they are 

known by the name 

and position) 

Bribes: from 10,000 to 

50,000 USD per 

month. 

Through the nexus which 

starts from the importer and 

revolve around through every 

person in the process like 

customs, ministries and even 

political person holding the 

authority. The nexus ends at 

the final recipient and 

distributor of the bribes. 

5% of official 

The entire economic system 

gets vulnerable, causes social 

tensions and ends with 

suspicion on the public 

contract. 

Losses of the state budget: up 

to 50% depending on the type 

of goods. 

2.Small organized 

groups 

Operate in particular 

region or in one or 

two regional customs 

bureaus. 

Bribes: up to 5,000 

USD per month. 

The dealer is either ex or 

present customs official and 

works through his old network 

in the department and get help 

from the ministry through the 

local inspector. 

10% of officials 

A totally corrupted and 

unethical business environment 

which discourages foreign 

investment. 

Losses of the state budget: five 

million leva and more (up to 

30%) 

 

3. Type "Tandem" 

(Customs official and 

another employee at 

the border crossing). 

Bribes: 1,500 USD for 

a ten-ton truck and 

5,000 USD for a 

twenty-ton truck. 

So-called "wild smuggling"> 

goods pass without being 

registered by the customs >" 

opened barriers." 

10% of officials 

Creates conditions for 

smuggling of banned goods 

(drugs, weapons). 
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4.Individual 

operations: officials 

from any operative 

department. In most 

cases involves customs 

inspectors.  

Bribes: depends on 

the type of the 

customs department 

and the position of the 

official; up to 2,500 

USD monthly. 

Importer> customs official (in 

many cases with the passive 

involvement of the superior). 

20% of officials 

One to ten companies-

importers pay 10 to 30% lower 

taxes. Due to some changes in 

the tax legislation (VAT, profit 

tax), the practice is 

diminishing. 

5.Individual 

operations: customs 

inspector or superior 

on the lower level. 

Bribes: 20 to 200 leva 

per month. 

Too strict observation of non-

existing procedures, demands 

without foundation in the Law, 

threat of thorough inspection 

of the goods, blackmailing on 

a psychological basis. 

60% of officials. 

No fiscal consequences for the 

budget. Exceptionally negative 

consequences on the business 

people. Creates a negative 

image of the administration. 

Source: Corruption, trafficking and institutional reform: Prevention of Trans-Border Crime in 

Bulgaria (2001 – 2002), Centre for the Study of Democracy 2002. Editors: Boyko Todorov, Ognian 

Shentov and Alexander Stoyanov, ISBN 954-477-101-8.p.16  

Measures to Prevent Smuggling 

Fight against smuggling has never been easy since its inception. However, countries suffered from 

the dark side of smuggling have always been active and tried to prevent it both locally and 

internationally. With the help of the United Nations and organisations like Interpol and other like 

agency, countries have been struggling to get rid of this problem. Based on the severity and types of 

smuggling organisations have been recommending preventing solutions. In this study, the 

prevention measures will also be discussed problem-wise.  

1.3 Addressing Human Smuggling  

Human smuggling is one of the crucial problems of all as it gets pretty cloudy to trace as 

smuggling. To understand the nature and ways of its organizations spend lots of effort. Thus, the 

European Commission has also come up with some tangible suggestion to stop human smuggling, 
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for example, they have adopted a comprehensive Action Plan to counter and prevent migrant 

smuggling (EC, 2015). The action plan has a tentative period from 2015 to 2020 with four major 

objectives:  

1) Enhancing police and judicial response;  

2) Improving the gathering and sharing of information;  

3) Enhancing prevention of smuggling and assistance to vulnerable migrants  

4) and, Reinforcing co-operation with third countries. 

But in general, the smuggling needs to be addressed in a common framework-based program which 

can be adopted in every country and prevent human smuggling. Susan F. Martin, an online based 

freelancer from Georgetown University, tried to provide with a comprehensive solution. According 

to Martin (no date), there are three principal best practice approaches to combating migrant 

smuggling:  

1.4 Law Enforcement Activities 

Law enforcement strategies have to work with its original activities which are creating task harder 

for the wrongdoer and discourage them from committing it. The work starts with criminalising 

certain act with sanctioning harsher punishment, maintaining intelligence circle to disrupt the 

smuggling activities and respond with swift, priority-based action plan to apprehend the offender 

and process them both at home and abroad.  

1.5 Educational Programs 

The education program is needed to inform the potential migration seekers about the negative 

impact of human smuggling. The program can involve free seminars, stage plays to hand out 

distribution at the public places which should include the dangers of taking the routes used by the 

service providers, the potentiality of becoming exploited and probably become dead while 

travelling to the destination. 

1.6 Protecting the Rights of the Smuggled Victim 

The condition of the smuggled migrants gets complex when they are into new territory. Therefore, 

saving their basic human rights and get the protection from further harassment or exploitation their 

rights need to be preserved properly. It can start with the law enforcement officer who can deter the 

smuggling from happening and by not enforcing the immigration law, and then if get apprehended 

then get the opportunity for witness protection support in exchange of testifying against the 
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smuggler and lastly by providing them with a safe return scope to their home country. (Martin, no 

date) 

1.7 Addressing Contraband of Legal Goods 

As it is discussed in the earlier section, that trade is the natural human activity which has been 

performed since time immemorial. The government authority and the politician both have a role to 

promote this holy human activity. In order to deter legal goods from smuggling the following steps 

could help fix the issue: 

1. Create a business climate and trade facilitation for all level business 

2. Border enforcement through proper management and facilities for the business community  

3. Exchange rates and convertibility where if the exchange rate changes themselves it should 

not affect the market directly especially with the prices of importable goods. 

1.8 Addressing Smuggling in General 

In order to address the smuggling issues in the areas of East Asia and Pacific, the United Nations 

Office on Drugs and Crime (2013) has conducted threat assessments. Based on their assessment 

they have come out with four concrete suggestions to address the problem of smuggling for the 

countries. Those are discussed here: 

i. Understand the problem 

Understanding the problem includes identification of the trading activity and its impact on the 

economy and on society. Besides, measuring the potentiality of organized crime in this instance 

smuggling of objects or people or both is necessary to assess its impact on the statutory organ and 

society as a whole. In order to address any particular issue with smuggling, the nature and 

dimension of the threat must be assessed. For example, smuggling legal goods through irregular 

customs dealing or even undermining the impact of trading any product which is not yet identified 

as illegal for trade. 

ii. Establish the normative framework 

To declare any act as illegal or prohibited it needs to be defined as so from both of the concerned 

countries. Therefore, international norms and conventions are crucial for any kind of response. 

Mutual understanding paved the way to create convention against any form of smuggling activities 

which later on help address the issue and to work with a common framework and enjoy a better 

solution. Every civil nation for the sake of its development should continue to work with consensus 

against any form of organized crime. 
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iii. Build technical capacity 

Building a new convention creates another door for the concern countries to focus on which is 

developing technical capacity through the development of law enforcement agencies at a distinct 

level. The continuous effort will help reduce the problem but to address them the government may 

need trained law enforcement personnel, prosecutors and even judicial establishment to address the 

challenge. Along with smuggling, the agency must focus on its national security simultaneously. 

Therefore, technical capacity enhancement is a must. 

iv. Expand regional partnerships 

Due to the effect of globalization, the nature of smuggling has turned into a giant one. Often this 

smuggling activity starts with one continent and ends in a second or maybe a third continent. The 

flow of a high volume of human, money and commodities opens a wide door for the potential 

criminal world. Likewise, the opportunists are there to take it and make money. The offenders are 

expanding their network therefore, the law enforcement agencies should work with the 

collaboration of the international arena but they have a jurisdictional problem. Which means 

international level integration and partnership across the border are very much necessary to address 

the issue. Only trans-border collaboration and understanding can stop this trans-border criminal 

activity.  

Conclusion 

Smuggling, from a broad aspect, has only been shown like an unwanted and evil child of the 

economic system where if it gets proper attention gave its positive feedback by enriching that entity. 

There are examples of it in northern Africa and also some extent in the Middle East. Dominguez 

(1975) has also seen smuggling more as beneficial for both economy and politics. He argued that 

the newborn industry without a proper competition would not be able to provide quality products 

for the price rather it would end up with low quality. But smuggling would bring foreign 

competition to all manufacturers. As its nature smuggling cannot bring a bulk amount of goods if it 

was free and legal. Dominguez continued by advocating for smuggling, he shared that the inflow of 

the smuggled items would help remain a balance in the market competition with a minimum quality 

threshold and thereby control inflation. 

However, smuggling is still viewed as a double-edged sword, like it, if not controlled, can both the 

economy and the state system. Ostrov (2002) explains the fact as smuggling is a challenge, a crime 

against the sovereignty, the state, it may not be a crime against an individual. That’s why in the 
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politics of state-building smuggling will always pose a threat. Besides, for the economic 

development and for the betterment of human life, smuggling must be studied to locate its root and 

understand its nature. By only clear understanding it can be controlled. On the other hand, 

corruption is like a rotten apple which promotes smuggling and corrupt democratic institutions. 

Estimation of corruption at every level may help undermine smuggling. Therefore, institutional 

infrastructure and working mechanisms with global cooperation are required to clean up the trade 

system from its pollution and perform its smooth action to develop human life. 
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MkW jke vk’kh"k JhokLro

] 

egkRek xkW/kh ds LoIu xzke Lojkt ftlessa xkWoksasa ds fodkl ds fy, xzke Lrj ij iapk;rksa ds xBu dh O;oLFkk djrk 

gSA loZizFke 2 vDVwcj 1959 dks iapk;rh jkt dh LFkkiuk dk }hi izTtofyr fd;k x;k FkkA Hkkjr ds lafo/kku ds 

vuqPNsn 40 ds varZxr jkT; dk ;g drZO; cuk fn;k x;k fd og xzke iapk;rksa dk xBu djs ftlls fd os Lok;Rr 

'kklu dh bdkb;ksa ds :i esa dk;Z dj ldsaA 73 os lafo/kku la’kks/ku vf/kfu;e 1992 }kjk vc rks iapk;rh jkt 

laLFkkvksa ds lEca/k esa laiw.kZ ns’k ds fy, ,d:i&O;oLFkk dh xbZ gSA ;g la’kks/ku vf/kfu;e 25 vizSy 1993 ls laiw.kZ 

ns’k esa ykxw dj fn;k x;kA  bl la’kks/ku }kjk lafo/kku esa iapk;r ls lacaf/kr ,d u;k v/;k; Hkkjr ds lafo/kku ds 

Hkkx 9 esa tksMk x;k ftlesa vuqPNsn 243 ls 243.k lekfgr gS] lkFk gh X;kjgoh vuqlwph tksM nh xbZ ftlesa mu 

fo"k;ksa dk mYys[k fd;k x;k gS tks iapk;r ds dk;Z{ks= esa vkrs gSaA lafo/kku esa iapk;rh jkt dks LFkku fn;k tkuk 

iapk;rh jkt ds egRo dks ifjyf{kr djrk gSA Hkkjr ns'k tgkW dh 70 izfr’kr tula[;k xkWaoksa esa fuokl djrh gS] 

iapk;rh jkt dh mis{kk ugha dh tk ldrhA iapk;r] pkSiky ,oa xzke lkHkk,Wa Hkkjr ds xzkeh.k vapy dh uSlfxZd 

laLFkk,W jgh gSaA bUgha ds e/; ls xzkeoklh viuk lkekftd vkfFkZd ,oa lkaLdf̀rd lek/kku djrs jgs gSaA ,slh laLFkkvksa 

dks laoS/kkfud ntkZ fn;k tkuk lkef;d dne gSA xzke iapk;rksa ds xBu ds laca/k esa Hkkjrh; lafo/kku ds vuqPNsn 40 

esa mica/k fd;k x;k gS fd] ßjkT; xzke iapk;rksa dk xBu djus ds fy, dne mBk,xk vkSj mudks ,slh 'kfDr;ksa vkSj 

izkf/kdkj iznku djsxk] tks mUgsa Lok;Rr 'kklu dh bdkbZ ds :i esa dk;Z djus ;ksX; cukus ds fy, vko’;d gksAÞ pwfd 

Hkkjr ds lafo/kku ds varxZr vquPNsn 40 dk mica/k izkjaHk ls fd;k x;k Fkk fdUrq fQj Hkh bl fn’kk esa lgha dne ugha 

mBk;s x;s Fks ftl dkj.k ls Hkkjr ds lafo/kku esa 73ossa lafo/kku la’kks/ku dh vko’;drk iM+hA 

iapk;rhjkt] xzkeLojkt] iapk;r] xzke lHkk] fu;a=.k] fuokj.k] vf/kfu;e] la’kks/kuA

Hkkjr ds lafo/kku ds varxZr ftu mn~ns’;ksa ,oa ekun.Mksa dks viuk;k x;k gS D;k os izkIr dj ft;s x;s gSA Hkkjr S,d 

o`gn ns’k gSA jkT; dh U;wure bdkbZ xzke gSA ;fn ge laiw.kZ Hkkjr dk fodkl djuk pkgrs gS rks gesa fodkl ds 

dsUnzfcUnq xzke dks cukuk gksxkA Hkkjr ds lafo/kku dh izLrkouk ds varxZr tks y{; fu/kkZfjr fd;s x;s gS os gS 

laiw.kZizHkqRo laiUu] lektoknh] iaFkfujis{k ,oa yksdra=kRed x.kjkT;A lkFk gh lkFk Hkkjr ds ukxfjdks ds fy, U;k; 

ftlesa lkekftd] vkfFkZd ,oa jktuSfrd U;k; dh LFkkiuk rFkk Lora=rk ftlesa fopkj] vfHkO;fDr] fo’okl /keZ ,oa 

mikluk dh Lora=rk dh ckr dgh xbZ gSA izLrkouk ds varxZr gh O;fDr dh xfjek ,oa jk"Vª dh ,drk ,oa v[kaMrk 

lqfuf’pr djus okyh ca/kqrk ds laca/k esa cryk;k x;k gSA ;fn Hkkjr e sa bu mn~ns’; ,oa y{; dks iw.kZrk iznku djuh gS 

                                                           
  
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rks xzke Lojkt ds ek/;e ls bls xfr iznku dh tk ldrh gSA  ds ekeys 

esa mPpre U;k;ky; }kjk iapk;rh jkt laLFkkvksa ds laoS/kkfudrk iznku djus ds eq[;r;k mn~ns’; crk;s x;s ftuesa 

lkekftd <+kWaps esa ifjoZru ykuk] iapk;rh jkt laLFkkvksa ds laoS/kkfud izkfLFkfr iznku djkuk rFkk] jktuhfr esa mUgsa 

rhljh ljdkj ds :i esa ekU;rk iznku djkuk izeq[k gSaA   ds ekeys esa ekuuh; 

loksaZPp U;k;ky; }kjk ;g vfHker O;Dr fd;k x;k fd ,e-ih-,y-,-Mh- ;kstuk lafo/kku ds 73osa vkSj 74oas la’kks/kuksa ls 

foijhr gSA  

xzke iapk;rksa ds xBu ds laca/k esa Hkkjrh; lafo/kku ds vuqPNsn 40 esa mica/k fd;k x;k gS fd] ßjkT; xzke iapk;rksa dk 

xBu djus ds fy, dne mBk,xk vkSj mudks ,slh 'kfDr;ksa vkSj izkf/kdkj iznku djsxk] tks mUgsa Lok;Rr 'kklu dh 

bdkbZ ds :i esa dk;Z djus ;ksX; cukus ds fy, vko’;d gksAÞ vuqPNsn 40 ds vuqlkj jkT; dh ;g ftEesnkjh cuk nh 

xbZ fd xzke iapk;rksa dh LFkkiuk dh tk;sA bl izko/kku ds varxZr Hkkjr ds fofHkUu jkT;ksa esa xzke iapk;rksa dh LFkkiuk 

dh xbZ gSA vuqPNsn 40 dk [kaM ¼d½ dk mi[kaM ¼1½ fufnZ"V djrk gS fd izR;sd jkT; esa xzke e/;orhZ vkSj ftyk Lrj 

ij bl Hkkx ds mica/kksa ds vuqlkj iapk;rksa dk xBu fd;k tk,xk A lkFk gh lkFk mi[kaM ¼2½ esa ;g dgk x;k gS fd 

[k.M ¼1½ esa fdlh ckr ds gksrs gq, Hkh e/;orhZ Lrj ij iapk;r dk ml jkT; esa xBu ugha fd;k tk,xk ftldh 

tula[;k chl yk[k ls vuf/kd gS A   

Hkkjr ds lafo/kku ds v/;k; 9 ds varxZr iapk;r ls lacaf/kr izko/kkuksa ds laca/k esa mica/k fd;k x;k gS ftlls lacaf/kr 

vuqPNsn 243&243 .k- rd bl v/;k; esa foL=r gSaA Hkkx 9 varxZr izFker% ifjHkk"kk, blds i'pkr~ dze’k% xzke lHkk3] 

iapk;rksa ds xBu4] lajpuk5] LFkkuksa ds vkja{k.k6] vof/7k ] lnL;rk ds fy, fujgZrk,8 ] iapk;rksa dh 'kfDr;kWa izkf/kdkj 

vkSj mRrjnkf;Ro 9] dj vf/kjksfir djus dh 'kfDr;kWa vkSj mudh fuf/k;kWa10 ] foRrh; fLFkfr ds iqufoZyksdu ds fy, 

foRr vk;ksx dk xBu11 ] iapk;rksa ds ys[kkvksa dh laijh{kk12 ] iapk;rksa ds fy, fuokZpu13 ] la?k jkT;{ks=ksa dks ykxw 

gksuk14 ] bl Hkkx dk dfri; {ks=ksa dks ykxw u gksuk15 ] fo|eku fof/k;ksa vkSj iapk;rksa dk cuk jguk 16 ,oa fuokZpu 

laca/kh ekeyksa esa U;k;ky; ds gLr{ksi dk otZu17  laca/kh mica/k fd;s x;s gSaA    

                                                           
1 ,-vkbZ-vkj 2010 ,l-lh- 3796 

2 SC civil writ petition No.404 of 1999 

3 Hkkjr dk lafo/kku vuqPNsn 243 ¼d½ 

4 Hkkjr dk lafo/kku vuqPNsn 243[k 
5
  

Hkkjr dk lafo/kku vuqPNsn 243x 

6 Hkkjr dk lafo/kku vuqPNsn 243?k 

7 Hkkjr dk lafo/kku vuqPNsn 243M- 
8 Hkkjr dk lafo/kku vuqPNsn 243p 
9 Hkkjr dk lafo/kku vuqPNsn 243N 

10 Hkkjr dk lafo/kku vuqPNsn 243t 

11 Hkkjr dk lafo/kku vuqPNsn 243> 
12 Hkkjr dk lafo/kku vuqPNsn 243´ 
13 Hkkjr dk lafo/kku vuqPNsn 243V 
14 Hkkjr dk lafo/kku vuqPNsn 243B 



25 
 

 

Hkkjr dk lafo/kku ;g micaf/kr djrk gS fd ¼1½ izR;sd jkT; esa xzke] e/;orhZ vkSj ftyk Lrj ij bl Hkkx ds mica/kksa 

ds vuqlkj iapk;rksa dk xBu fd;k tk,xkA ¼2½ [k.M ¼1½ esa fdlh ckr ds gksrs gq, Hkh e/;orhZ Lrj ij iapk;r dk 

ml jkT; esa xBu ugha fd;k tk ldsxk] ftldh tula[;k chl yk[k ls vuf/kd gSA18   

Hkkjr dk lafo/kku ;g micaf/kr djrk gS fd ¼1½ bl Hkkx ds mica/kksa ds v/khu jgrs gq, fdlh jkT; dk fo/kku eaMy 

fof/k }kjk iapk;rksa dh lajpuk dh ckcr~ mica/k dj ldsxkA ijarq fdlh Hkh Lrj ij iapk;r ds izknsf’kd  

{ks= dh tula[;k dk ,slh iapk;r esa fuokZpu }kjk Hkjs tkus okys LFkkuksa dh la[;k ls vuqikr leLr jkT; esa ;Fkklk/; 

,d gh gksA ¼2½ fdlh iapk;r ds lHkh LFkku] iapk;r {ks= esa izknsf’kd fuokZpu {ks=ksa ls izR;{k fuokZpu }kjk pqus gq, 

O;fDr ls Hkjs tk,axs vkSj bl iz;kstu ds fy, izR;sd iapk;r {ks= dks izknsf’kd fuokZpu {ks=ksa esa ,slh jhfr ls foHkkftr 

fd;k tk,xk fd izR;sd fuokZpu {ks= dh tula[;k dk mldks vkoafVr LFkkuksa dh la[;k ls vuqikr leLr iapk;r {ks= 

esa ;Fkklk/; ,d gh gksA ¼3½ fdlh jkT; dk fo/kku&eaMy fof/k }kjk& ¼d½ xzke Lrj ij iapk;rksa ds v/;{kksa dk 

e/;orhZ Lrj ij iapk;rksa esa ;k ,sls jkT; dh n’kk esa tgka e/;orhZ Lrj ij iapk;rsa ugha gSa] ftyk Lrj ij iapk;rksa esa 

¼[k½ e/;orhZ Lrj ij iapk;rksa ds v/;{kksa dk ftyk Lrj ij iapk;rksa esaA ¼x½ yksdlHkk ds ,sls lnL;ksa dk vkSj jkT; 

dh fo/kkulHkk ds ,sls lnL;ksa dk] tks mu fuokZpu {ks=ksa dk izfrfuf/kRo djrs gSa] ftuesa xzke Lrj ls fHkUu Lrj ij dksbZ 

iapk;r {ks= iw.kZr% ;k Hkkxr% lekfo"V gS] ,slh iapk;r esaA ¼?k½ jkT; lHkk ds lnL;ksa dk vkSj jkT; dh fo/kku ifj"kn 

ds lnL;ksa dk] tgka os e/;orhZ Lrj ij fdlh iapk;r {ks= ds Hkhrj fuokZpdksa ds :i esa jftLVªhdr̀ gS] e/;orhZ Lrj 

ij iapk;r ftyk Lrj ij fdlh iapk;r {ks= ds Hkhrj fuokZpdksa ds :i esa jftLVªhdr̀ gSa] ftyk Lrj ij iapk;r eas 

izfrfuf/kRo djus ds fy, mica/k dj ldsxkA ¼4½ fdlh iapk;r ds v/;{k vkSj fdlh iapk;r ds ,sls vU; lnL;ksa dks] 

pkgs os iapk;r {ks= esa izknsf’kd fuokZpu {ks=ksa ls izR;{k fuokZpu }kjk pqus x, gksa ;k ugha] iapk;rksa ds vf/ko s’kuksa eas er 

nsus dk vf/kdkj gksxkA ¼5½ ¼d½ xzke Lrj ij fdlh iapk;r ds v/;{k dk fuokZpu ,slh jhfr ls] tks jkT; ds 

fo/kku&eaMy fof/k }kjk micaf/kr djs tk,W] fd;k tk,xk] vkSj ¼[k½ e/;orhZ Lrj ;k ftyk Lrj ij fdlh iapk;r ds 

v/;{k dk fuokZpu] mlds fuokZfpr lnL;ksa }kjk vius esa ls fd;k tk,xkA19  

iapk;rksa ds varxZr vkj{k.k fn;k tkuk cgqr gh egRoiw.kZ Fkk D;ksafd xzkeh.k tuekul ls gh ns” k dk fodkl laHko gks 

ldrk gS vkSj muesa ls ,sls oxZ ds yksx ftudk izfrfuf/kRo u ds cjkcj Fkk mudks vkj{k.k dh O;oLFkk dk fn;k tkuk 

,d egRoiw.kZ dne gSA ;gka ij vuqlwfpr tkfr] vuqlwfpr tutkfr] fiNM+k oxZ ,oa efgykvksa ds fy, vkj{k.k dh 

O;oLFkk dh xbZ gS tks fd fuEu fyf[kr gS %& ¼1½ izR;sd iapk;r esa&¼d½ vuqlwfpr tkfr;ksa vkSj ¼[k½ vuqlwfpr 

tutkfr;ksa ds fy, LFkku vkjf{kr jgsaxs vkSj bl izdkj vkjf{kr LFkkuksa dh la[;k dk vuqikr] ml iapk;r eas izR;{k 

fuokZpu }kjk Hkjs tkus okys LFkkuksa dh dqy la[;k ls ;Fkk” kD; ogh gksxk] tks ml iapk;r {ks= esa vuqlwfpr tkfr;ksa 

                                                                                                                                                                                 
15 Hkkjr dk lafo/kku vuqPNsn 243M- 
16 Hkkjr dk lafo/kku vuqPNsn 243< 

17 Hkkjr dk lafo/kku vuqPNsn 243.k 

18 Hkkjr dk lafo/kku vuqPNsn 243[k 
19 Hkkjr dk lafo/kku vuqPNsn 243x 
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dh vFkok ml iapk;r {ks= esa vuqlwfpr tutkfr;ksa dh tula[;k dk vuqikr ml {ks= dh dqy tula[;k ls gS vkSj 

,sls LFkku fdlh iapk;r eas fHkUu&fHkUu fuokZpu {ks=ksa dks pdzkuqdze ls vkcafVr fd, tk ldsaxsA  

¼2½ [k.M ¼1½ ds v/khu vkjf{kr LFkkuksa dh dqy la[;k ds de ls de ,d frgkbZ LFkku] ;FkkfLFkfr vuqlwfpr tkfr;k sa 

;k vuqlwfpr tutkfr;ksa dh fL=;ksa ds fy, vkjf{kr jgsaxsA 

¼3½ izR;sd iapk;r eas izR;{k fuokZpu }kjk Hkjs tkus okys LFkkuksa dh dqy la[;k ds de ls de ,d frgkbZ LFkku ¼ftuds 

varxZr vuqlwfpr tkfr;ksa vkSj vuqlwfpr tutkfr;ksa dh fL=;ksa ds fy, vkjf{kr LFkkuksa dh la[;k Hkh gS½ fL=;ksa ds fy, 

vkjf{kr jgsaxs vkSj ,sls LFkku fdlh iapk;r eas fHkUu&fHkUu fuokZpu {ks=ksa dh pdzkuqdze ls vkoafVr fd, tk ldsaxsA                                                                    

¼4½ xzke ;k fdlh vU; Lrj ij iapk;rksa esa v/;{kksa ds in vuqlwfpr tkfr;ksa] vuqlwfpr tutkfr;ksa vkSj fL=;ksa ds fy, 

,slh jhfr ls vkjf{kr jgsaxs] tks jkT; dk fo/kku&eaMy fof/k }kjk micaf/kr djsaA ijarq fdlh jkT; esa izR;sd Lrj ij 

iapk;rksa eas vuqlwfpr tkfr;ksa vkSj vuqlwfpr tutkfr;ksa ds fy, vkjf{kr v/;{kksa ds inksa dh la[;k dk vuqikr izR;sd 

Lrj ij mu iapk;rksa esa ls ,sls inksa dh dqy la[;k ls ;Fkk’kD; ogh gksxk] tks ml jkT; esa vuqlwfpr tkfr;ksa dh 

vFkok ml jkT; esa vuqlwfpr tutkfr;ksa dh tula[;k dk vuqikr ml jkT; dh dqy tula[;k ls gSA ijarq ;g Hkh 

fd bl [kaM ds v/khu vkjf{kr inkas dh la[;k izR;sd Lrj ij fHkUu&fHkUu iapk;rksa dks pdzkuqdze ls vkoafVr dh 

tk,xhA 

¼5½ [k.M ¼1½ vkSj [k.M ¼2½ ds v/khu LFkkuksa dk vkj{k.k vkSj [k.M ¼4½ ds v/khu v/;{kksa ds inksa dk vkj{k.k ¼tks 

fL=;ksa ds fy, vkj{k.k ls fHkUu gS½ vuqPNsn 334 esa fofufnZ"V vof/k dh lekfIr ij izHkkoh ugha jgsxkA 

¼6½ bl Hkkx dh dksbZ ckr fdlh jkT; ds fo/kku eaMy dks fiNM+s gq, ukxfjdksa ds fdlh oxZ ds i{k esa fdlh Lrj ij 

fdlh iapk;r esa LFkuksa ds ;k iapk;rksa esa v/;{kksa ds inks ds vkj{k.k ds fy, dksbZ micU/k djus ls fuokfjr ugha djsxhA 

20  

¼1½ izR;sd iapk;r] ;fn rRle; izo`Rr fdlh fof/k ds v/khu igys gh fo?kfVr ugha dj nh tkrh gS rks vius izFke 

vf/kos” ku ds fy, fu;r rkjh[k ls ikWap o"kZ rd cuh jgsxh] blls vf/kd ughaA ¼2½ rRle; izo`Rr fdlh fof/k ds fdlh 

la’kks/ku ls fdlh Lrj ij ,slh iapk;r dk] tks ,sls la’kks/ku ds Bhd iwoZ dk;Z dj jgh gS] rc rd fo?kVu ugha gksxk] 

tc rd [k.M ¼1½ esa fofufnZ"V mldh vof/k lekIr ugha gks tkrhA ¼3½ fdlh iapk;r dk xBu djus fd fy, 

fuokZpu& ¼d½ [k.M ¼1½ eas fofufnZ"V mldh vof/k dh lekfIr ds iwoZ% ¼[k½ mlds fo?kVu dh rkjh[k ls Ng ekl dh 

vof/k dh lekfIr ds iwoZ] iwjk fd;k tk,xkA ijarq tgka og 'ks"k vof/k] ftlds fy, dksbZ fo?kVr iapk;r cuh jgrh] 

Ng ekl ls de gS] ogka ,slh vof/k ds fy, ml iapk;r dk xBu djus ds fy, bl [k.M ds v/khu dksbZ fuokZpu 

djkuk vko” ;d ugha gksxkA ¼4½ fdlh iapk;r dh vof/k dh lekfIr ds iwoZ ml iapk;r ds fo?kVu ij xfBr dh xbZ 

dksbZ iapk;r ml vof/k ds dsoy 'ks"k Hkkx fd fy, cuh jgsxh] ftlds fy, fo?kfVr iapk;r [k.M ¼1½ ds v/khu cuh 

jgrh] ;fn og bl izdkj fo?kfVr ugha dh tkrhA 21 

'kklu ds bl rhljs lksiku dh iapk;rh jkt bdkb;ksa dk dk;Zdky Hkh dsanz o jkT; ljdkj dh Hkkafr leku djus ds 

fy, ;g izko/kku fd;k x;k gS fd izR;ssd iapk;rh jkt bdkbZ dk dk;Zdky] ;fn og] jkT; esas rRle; izofrZr fdlh 

                                                           
20 Hkkjr dk lafo/kku vuqPNsn 243?k 
21 Hkkjr dk lafo/kku vuqPNsn 243M 
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fof/k ds v/khu igys Hkax ugha dj nh tkrh gS rks] 5 o"kZ gksxk vkSj blls vf/kd ughaA blh lanHkZ esa /;ku nsus ;ksX; 

rF; ;g gS fd lafo/kku esa iapk;rh jkt laLFkkvksa ds dk;Zdky dkss 5 o"kZ ?kksf"kr fd;k x;k gS rFkk 'kCn Þblls vf/kd 

ughß ij fo’ks"k cy fn;k x;k gSA iapk;rh jkt laLFkkvksa ds pqukokas ds fo"k; esa lafo/kku esa dgk x;k gS fd bu 

laLFkkvksa ds pquko muds fu/kkZfjr dk;Zdky lekIr gksus ds iwoZ djk, tk, vkSj ;fn ;s laLFkk,a le; ls iwoZ Hkax dh 

tkrh gS rks Hkax fd, tkus dh frfFk ls 6 ekg dh vof/k esa u, pquko djkus gksaxsA  

bl lanHkZ esa ;g micU/k Hkh fd;k x;k gS] fd ;fn Hkax dh gqbZ laLFkk dk fu/kkZfjr dk;Zdky 6 ekg ls de jg x;k gks 

rks ,sls pquko djk, tkus vko” ;d ugha gksaxsA Hkax fd, tkus ds Ik” pkr~ ubZ pquh gqbZ iapk;rh jkt bdkbZ] ml 'ks"k 

vof/k ds fy, gh dk;Z djsxh ftruh vof/k ds fy, og bdkbZ dk;Z djrh] ;fn og Hkax ugh dh xbZ gksrhA  

Hkkjr dk lafo/kku ;g micaf/kr djrk gS fd ¼1½ dksbZ O;fDr fdlh iapk;r dk lnL; pqus tkus ds fy, vkSj lnL; 

gksus ds fy, fujfgZr gksxk&¼d½ ;fn og lacaf/kr jkT; ds fo/kku&eaMy ds fuokZpuksa ds iz;kstuksa ds fy, rRle; izo`Rr 

fdlh fof/k }kjk ;k mlds v/khu bl izdkj fujfgZr dj fn;k tkrk gSA ijarq dksbZ O;fDr bl vk/kkj ij fujfgZr ugha 

gksxk fd mldh vk;q iPphl o"kZ ls de gS] ;fn mlus bDdhl o"kZ dh vk;q izkIr dj yh gSA ¼[k½ ;fn og jkT; ds 

fo/kku&eaMy }kjk cukbZ xbZ fdlh fof/k }kjk ;k mlds v/khu bl izdkj fujfgZr dj fn;k tkrk gSA ¼2½ ;fn ;g 

iz” u mBrk gS fd fdlh iapk;r dk dksbZ lnL; [k.M ¼1½ esa of.kZr fdlh fujgZrk ls xzLr gks x;k gS ;k ugha rks og 

iz’u ,sls izkf/kdkjh dks vkSj ,slh jhfr ls] tks jkT; dk fo/kku&eaMy] fof/k }kjk] micaf/kr djsa] fofu’p; ds fy, 

funsZf’kr fd;k tk,xkA22  

Hkkjrh; lafo/kku ds varxZr Hkkx 9 tksM+us ds ihNs ,d egRoiw.kZ mn~ns’; ;g Fkk fd iapk;rhjkt laLFkkvksa dks iw.kZ 

'kfDr;kWa vkSj izkf/kdkj iznku fd;s tk;s mlh mn~ns’; dh izkfIr ds fy, Hkkjr ds lafo/kku ds vuqPNsn 243 N ds 

vUrxZr iapk;r dks 'kfDr;kW izkf/kdkj vkSj mRrjnkf;Ro iznku fd;s x;s gSaA 

iapk;rksa dh 'kfDr;kWa] izkf/kdkj vkSj mRrjnkf;Ro lafo/kku ds mica/kksa ds v/khu jgrs gq, fdlh jkT; dk fo/kku&eaMy] 

fof/k }kjk] iapk;rksa dks ,slh 'kfDr;ka vkSj izkf/kdkj iznku dj ldsxk] tks mUgsa Lok;Rr 'kklu dh laLFkkvksa ds :i esa 

dk;Z djus esa leFkZ cukus ds fy, vko’;d gksa vkSj ,slh 'krksZa ds v/khu jgrs gq,] tks mlesa fofufnZ"V dh tk,¡] 

fuEufyf[kr ds laca/k esa 'kfDr;ka vkSj mRrjnkf;Ro U;kxr djus ds fy, mica/k fd, tk ldsaxs] vFkkZr& 

(i) vkfFkZd fodkl vkSj lkekftd U;k; ds fy, ;kstuk,a rS;kj djuk 

(ii)  vkfFkZd fodkl vkSj lkekftd U;k; dh ,slh Ldheksa dks] tks mUgsa lkSaih tk,a] ftuds varxZr os Ldhesa Hkh gSa] 

tks X;kjgoha vuqlwph esa lwphc) fo"k;ksa ds laca/k esa gSa] dk;kZfUor djuk23  

fdlh jkT; dk fo/kku eaMy fof/k }kjk&¼d½ ,sls dj] 'kqYd] iFkdj vkSj Qhlsa mn~xg̀hr] laxzfgr vkSj fofu;ksftr djus 

ds fy, fdlh iapk;r dks] ,slh izfdz;k ds vuqlkj vkSj ,sls fucZU/kuksa ds v/khu jgrs gq,] izkf/kdr̀ dj ldsxkA ¼[k½ 

jkT; ljdkj }kjk mn~xg̀hr vkSj laxzghr ,sls dj] 'kqYd] iFkdj vkSj Qhlsa fdlh iapk;r dks ,sls iz;kstuksa ds fy, rFkk 

                                                           
22 Hkkjr dk lafo/kku vuqPNsn 243p  
23 Hkkjr dk lafo/kku vuqPNsn 243 N 
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,slh 'krksZa vkSj fucZU/kuksa ds v/khu jgrs gq, leuqfn"V dj ldsxkA ¼x½ jkT; dh lafpr fuf/k esa ls iapk;rksa ds fy, ,sls 

lgk;rk&vuqnku nsus ds fy, mica/k dj ldsxk] vkSj ¼?k½ iapk;rksa }kjk ;k mudh vksj ls dze’k% izkIr fd, x, lHkh 

/kuksa dks tek djus ds fy, ,slh fuf/k;ksa dk xBu djus vkSj mu fuf/k;ksa esa ls ,sls /kuksa dks fudkyus ds fy, Hkh 

mica/k dj ldsxk] tks fof/k esa fofufnZ"V fd, tk,WaA24  

jkT;ksa ds jkT;iky] 73osa lafo/kku la’kks/ku vf/kfu;e ds izorZu ds ,d o"kZ dh vof/k esa vkSj mlds Ik’pkr~ izfr 5 o"kZ 

ds vUrjky ij jkT;ksa  dh iapk;rh jkt laLFkkvksa dh foRrh; fLFkfr dh leh{kk] vkSj jkT; ljdkj }kjk yxk;s x, djksa 

ls gqbZ vk; dk jkT; }kjk iapk;rh jkt laLFkkvksa ds e/; forj.k] iapk;rh jkt laLFkkvksa }kjk yxk, tkus okys djksa dks 

fpfUgr djus] jkT; dh lafpr fuf/k ls bu laLFkkvksa dks fn, tkus okys vuqnku ds fl)krksa dk fu/kkZj.k] vkSj iapk;rh 

jkt laLFkkvksa dh fofRr; fLFkfr esa lq/kkj ykus ds fy, fd;s tkus okys mik;ksa rFkk foRRkh; Lo:Ik ds lanHkZ esa lkSias x, 

fdUgha Hkh vU; dk;kZs dk fu’iknu djus ds fy, jkT; foRr vk;ksx dk xBu djsaxsA jkT; fo/kku eaaMy fof/k ds ek/;e 

ls bl foRr vk;ksx ds laxBu vkSj mlesa fu;qDr fd, tkus okys lnL;ksa dh ;ksX;rkvksa vkSj bu lnL;ksa dh fu;qfDr 

dh izfØ;k dk fu/kkZj.k dj ldsxhA Hkkjr ds lafo/kku ds varxZr izko/kku fd;k x;k gS fd%& ¼1½ jkT; dk jkT;iky 

lafo/kku ¼frgRrjoka la’kks/ku½ vf/kfu;e] 1992 ds izkjaHk ls ,d o"kZ ds Hkhrj ;Fkk” ’kh?kz vkSj rRi’pkr izR;sd ikaposa o"kZ 

dh lekfIr ij foRr vk;ksx dk xBu djsxk] tks iapk;rksa dh foRrh; fLFkfr dk iqufoZyksdu djsxk] vkSj tks& ¼d½ 

jkT; }kjk mn~xg̀hr djksa] 'kqYdksa] iFkdjksa vkSj Qhlksa ds ,sls 'kq} vkxeksa ds jkT; vkSj iapk;rksa ds chp] tks bl Hkkx ds 

v/khu muesa foHkkftr fd, tk,Wa] forj.k dks vkSj lHkh Lrjksa ij iapk;rksa ds chp ,sls vkxeksa ds rRlaca/kh Hkkx ds 

vkoaVu dksA ,sls djksa] 'kqYdksa] iFkdjksa vkSj Qhlksa ds vo/kkj.k dks] tks iapk;rksa dks leuqfn"V dh tk ldsaxh ;k muds 

}kjk fofu;ksftr dh tk ldsxhA jkT; dh lafpr fuf/k esa ls iapk;rksa ds fy, lgk;krk vuqnku dks] 'kkflr djus okys 

fl}karksa ds ckjs esaA ¼[k½ iapk;rksa dh foRrh; fLFkfr dks lq/kkjus ds fy, vko’;d v/;qik;ksa ds ckjs esaA ¼x½ ia;k;rksa ds 

lqn`<+ foRr ds fgr esa jkT;iky }kjk foRr vk;ksx dks fufnZ"V fd, x, fdlh vU; fo"k; ds ckjs esa] jkT;iky dks 

flQkfj’k djsxkA ¼2½ jkT; dk fo/kku eaMy] fof/k }kjk] vk;ksx dh lajpuk dk] mu vgZrkvksa dk] tks vk;ksx ds lnL;ksa 

ds :i esa fu;qfDr ds fy, visf{kr gksaxh vkSj ml jhfr dk] ftlls mudk p;u fd;k tk,xk] mica/k dj ldsxkA ¼3½ 

vk;ksx viuh izfdz;k vo/kkfjr djsxk vkSj mls vius dR̀;ksa ds ikyu esa ,slh 'kfDr;ka gksxh] tks jkT; dk fo/kku eaMy 

fof/k }kjk mls iznku djsA ¼4½ jkT;iky bl vuqPNsn ds v/khu vk;ksx }kjk dh xbZ izR;sd flQkfj’k dks ml ij dh 

xbZ dkjZokbZ ds Li"Vhdkjd Kkiu lfgr jkT; ds fo/kku eaMy ds le{k j[kok,xkA 25 

 

fdlh jkT; dk fo/kku&eaMy] fof/k }kjk] iapk;rksa }kjk ys[ks j[ks tkus vkSj ,sls ys[kkvksa dh laijh{kk djus ds ckjs esa 

mica/k dj ldsxkA26 mnkgj.k ds fy, e/; izns’k fo/kku eaMy ds }kjk mica/k fd;k x;k gS fd xzke lHkk leqfpr :i 

ls ys[kk iqLrdsa la/kkfjr djok,xh rFkk y[kkvksa dk okf"kZd fooj.k rS;kj djsxhA xzke lHkk ds ys[kkvksa dh laijh{kk 

le;&le; ij ,slh jhfr esa rFkk ,sls izkf/kdkjh }kjk dh tk,xh tk fd fofgr fd;k tk, rFkk izLrqr laijh{kk fjiksVZ 

                                                           
24 Hkkjr dk lafo/kku vuqPNsn 243 t 
25 Hkkjr dk lafo/kku vuqPNsn 243> 
26 Hkkjr dk lafo/kku vuqPNsn 243´  
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xzke lHkk ds le{k vkxkeh lEesyu esa j[kh tk,xhA27  blh ds vuq:i xzke iapk;r ftyk iapk;r ,oa tuin iapk;r 

ds fy, ys[kkvksa dh laijh{kk ds fy, mica/k fd;s x;s gSA  

 %  

Hkkjrh; lafo/kku ds vuqPNsn 243x ds [kaM 2 esa izko/kku fd;k x;k gS fd iapk;r ds lHkh LFkkuksa dks iapk;r {ks= ds 

fuokZpu {ks=ksa ls izR;{k fuokZpu }kjk pqus gq, O;fDr ls lehphu gksxk fd 73 oka lafo/kku la” kks/ku ds ek/;e ls xzke 

iapk;r] tuin iapk;r ,oa ftyk iapk;r ds fy, jkT; fuokZpu vk;ksx dh LFkkiuk dh xbZ A iapk;rksa ds fuokZpu ls 

lacaf/kr Hkkjrh; lafo/kku ds vuqPNsn 343V ds varxZr vica/k fd;k x;k tks fd fuEukafdr gS%& 

Hkkjrh; lafo/kku ds vuqlkj iapk;rksa ds fy, djk, tkus okys lHkh fuokZpu ds fy, fuokZpd ukekoyh rS;kj djkus dk 

vkSj mu lHkh fuokZpukas ds lapkyu dk v/kh{k.k] funs’ku vkSj fu;a=.k ,d jkT; fuokZpu vk;ksx esa fufgr gksxk] ftlesa 

,d jkT; fuokZpu vk;qDr gksxk] tks jkT;iky }kjk fu;qDr fd;k tk,xkA28  fdlh jkT; ds fo/kku eaMy }kjk cukbZ 

xbZ fdlh fof/k ds mica/kksa ds v/khu jgrs gq, jkT; fuokZpu vk;qDr dh lsok dh 'krsZ vkSj inkof/k ,slh gksaxh] tks 

jkT;iky fu;e }kjk vo/kkfjr djsa] ijarq jkT; fuokZpu vk;qDr dks mlds in ls mlh jhfr ls vkSj mUgha vk/kkjksa ij gh 

gVk;k tk,xk] ftl jhfr ls vkSj ftu vk/kkjksa ij mPp U;k;ky; ds U;k;k/kh’k dks gVk;k tkrk gS] vU;Fkk ugha vkSj 

jkT; fuokZpu vk;qDr dh lsok dh 'krksZa esa mudh fu;qfDr ds i'pkr muds fy, vykHkdkjh ifjorZu ugha fd;k 

tk,xkA29 tc jkT; fuokZpu vk;ksx ,slk vuqjks/k djsa] rc fdlh jkT; dk jkT;iky jkT; fuokZpu vk;ksx dks mrus 

deZpkjho`Un miyC/k djk,xk] ftrus [k.M ¼1½ }kjk jkT; fuokZpu vk;ksx dks mls lkSais x, d`R;ksa ds fuoZgu ds fy, 

vko’;d gksaA30  bl lafo/kku ds mica/kksa ds v/khu jgrs gq, fdlh jkT; dk fo/kku eaMy] fof/k }kjk] iapk;rksa ds 

fuokZpuksa ls lacaf/kr ;k lalDr lHkh fo"k;ksa ds laca/k esa mica/k dj ldsxkA 31 

fdlh iapk;r ds lHkh LFkku] iapk;r {ks= esa izknsf’kd fuokZpu {ks=ksa ls izR;{k fuokZpu }kjk pqus gq, O;fDr ls Hkjs tk,axs 

vkSj bl iz;kstu ds fy, izR;sd iapk;r {ks= dks izknsf’kd fuokZpu {ks=ksa esa ,slh jhfr ls foHkkftr fd;k tk,xk fd 

izR;sd fuokZpu {ks= dh tula[;k dk mldks vkoafVr LFkkuksa dh la[;k ls vuqikr leLr iapk;r {ks= esa ;Fkklk/; ,d 

gh gksA vuqPNsn 243 x ds [kaM ¼3½ esa mica/k fd;k x;k gS fd fd fdlh jkT; dk fo/kku&eaMy fof/k }kjk&¼d½ xzke 

Lrj ij iapk;rksa ds v/;{kksa dk e/;orhZ Lrj ij iapk;rksa esa ;k ,sls jkT; dh n’kk esa tgka e/;orhZ Lrj ij iapk;rsa 

ugha gSa] ftyk Lrj ij iapk;rksa esaA ¼[k½ e/;orhZ Lrj ij iapk;rksa ds v/;{kksa dk ftyk Lrj ij iapk;rksa esaA ¼x½ 

yksdlHkk ds ,sls lnL;ksa dk vkSj jkT; dh fo/kkulHkk ds ,sls lnL;ksa dk] tks mu fuokZpu {ks=ksa dk izfrfuf/kRo djrs 

gSa] ftuesa xzke Lrj ls fHkUu Lrj ij dksbZ iapk;r {ks= iw.kZr% ;k Hkkxr% lekfo"V gS] ,slh iapk;r esaA ¼?k½ jkT; lHkk ds 

lnL;ksa dk vkSj jkT; dh fo/kku ifj"kn ds lnL;ksa dk] tgka os&e/;orhZ Lrj ij fdlh iapk;r {ks= ds Hkhrj fuokZpdksa 

ds :i esa jftLVªhd`r gS] e/;orhZ Lrj ij iapk;r esa ,oa ftyk Lrj ij fdlh iapk;r {ks= ds Hkhrj fuokZpdksa ds :i 

esa jftLVªhd`r gSa] ftyk Lrj ij iapk;r eas izfrfuf/kRo djus ds fy, mica/k dj ldsxkA  

                                                           
27 e/; izns’k iapk;r jkt ,oa xzke Lojkt /kkjk 7&V 
28 Hkkjr dk lafo/kku vuqPNsn 243 V¼1½  
29 Hkkjr dk lafo/kku vuqPNsn 243 V¼2½ 
30 Hkkjr dk lafo/kku vuqPNsn 243 V¼3½ 
31 Hkkjr dk lafo/kku vuqPNsn 243 V¼4½ 
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bl Hkkx ds mica/k la?k jkT;{ks=ksa dks ykxw gksaxs vkSj fdlh la?k jkT;{ks= dks muds ykxw gksus esa bl izdkj izHkkoh gksaxs] 

ekuks fdlh jkT; ds jkT;iky ds izfr funsZ’k] vuqPNsn 239 ds v/khu fu;qDr la?k jkT;{ks= ds iz’kkld ds izfr funsZ’k 

gksa vkSj fdlh jkT; ds fo/kku&eaMy ;k fo/kkulHkk ds izfr funsZ’k] fdlh ,sls la?k jkT;{ks= ds laca/k esa] ftlesa 

fo/kkulHkk gS] ml fo/kkulHkk ds izfr funsZ’k gksa] ijarq jk"Vªifr] yksd vf/klwpuk }kjk ;g funsZ’k ns ldsxk fd bl Hkkx 

ds mica/k fdlh la?k jkT;{ks= ;k mlds fdlh Hkkx dks ,sls vioknksa vkSj mikarj.kksa ds v/khu jgrs gq, ykxw gksaxs] tks 

og vf/klwpuk esa fofufnZ"V djsaA32  

Hkkjr dk lafo/kku ;gka ij micaf/kr djrk gS fd ¼1½ bl Hkkx dh dksbZ ckr vuqPNsn 244 ds [k.M ¼1½ esa fufnZ"V 

vuqlwfpr {ks=ksa vkSj mlds [k.M ¼2½ esa fufnZ"V tutkfr {ks=ksa dks ykxw ugha gksxhA ¼2½ bl Hkkx dh dksbZ ckr 

fuEufyf[kr dks ykxw ugha gksxh] vFkkZr~ ¼d½ ukxkySaM] es?kky; vkSj fetksje jkT;] ¼[k½ ef.kiqj jkT; ds ,sls ioZrh; 

{ks=] ftuds fy, rRle; izo`Rr fdlh fof/k ds v/khu ftyk ifj"kn fo|eku gSA ¼3½ bl Hkkx dh&¼d½ dksbZ ckr ftyk 

Lrj ij iapk;rksa ds laca/k esa if’pe caxky jkT; ds nkftZfyax ftys ds ,sls ioZrh; {ks=ksa dks ykxw ugha gksxh] ftuds 

fy, rRle; izo`Rr fdlh fof/k ds v/khu nkftZfyax xksj[kk ioZrh; ifj"kn fo|keu gSA ¼[k½ fdlh ckr dk ;g vFkZ ugha 

yxk;k tk,xk fd og ,slh fof/k ds v/khu nkftZfyax xksj[kk ioZrh; ifj"kn ds dR̀;ksa vkSj 'kfDr;ksa ij izHkko Mkyrh 

gSA¼3 d½ vuqlwfpr tkfr;ksa ds fy, LFkkuksa ds vkj{k.k ls lacaf/kr vuqPNsn 243 ?k dh dksbZ ckr v:.kkapy izns’k jkT; 

dks ykxw ugha gksxhA ¼4½ bl lafo/kku esa fdlh ckr ds gksrs gq, Hkh& ¼d½  [k.M ¼2½ ds mi[k.M ¼d½ esa fufnZ"V fdlh 

jkT; dk fo/kku eaMy] fof/k }kjk] bl Hkkx dk foLrkj [k.M ¼1½ esa fufnZ"V {ks=ksa ds flok;] ;fn dksbZ gksa] ml jkT; ij 

ml n’kk esa dj ldsxk] tc ml jkT; dh fo/kkulHkk bl vk’k; dk ,d ladYi ml lnu dh dqy lnL; la[;k ds 

cgqer }kjk rFkk ml lnu ds mifLFkr vkSj er nsus okys lnL;ksa ds de ls de nks frgkbZ cgqer }kjk ikfjr dj nsrh 

gSA 

¼[k½ laln] fof/k }kjk] bl Hkkx ds mica/kksa dk foLrkj [k.M ¼1½ esa fufnZ"V vuqlwfpr {ks=ksa vkSj tutkfr {ks=ksa ij ,sls 

vioknksa vkSj mikarj.kksa ds v/khu jgrs gq, dj ldsxh] tks ,slh fof/k esa fofufnZ"V fd, tk, vkSj ,slh fdlh fof/k dks 

vuqPNsn 368 ds iz;k stuksa ds fy, bl lafo/kku dk la’kks/ku ugha le>k tk,xkA34  

bl Hkkx esa fdlh ckr ds gksrs gq, Hkh lafo/kku ¼frgRrjoka la’kks/ku½ vf/kfu;e] 1992 ds izkjaHk ds Bhd iwoZ fdlh jkT; 

esa izo`Rr iapk;rksa ls lacaf/kr fdlh fof/k dk dksbZ mica/k] tks bl Hkkx ds mica/kksa ls vlaxr gS] tc rd l{ke fo/kku 

eaMy }kjk ;k vU; l{ke izkf/kdkjh }kjk mls la’kksf/kr ;k fujflr ugha dj fn;k tkrk gS ;k tc rd ,sls izkjaHk ls 

,d o"kZ lekIr ugha gks tkrk gS] buesa ls tks Hkh igys gks] rc rd izo`Rr cuk ldsxk% ijarq ,sls izkjaHk ds Bhd iwoZ 

fo|eku lHkh iapk;rsa] ;fn ml jkT; dh fo/kkulHkk }kjk ;k ,sls jkT; dh n’kk esa] ftlesa fo/kku ifj"kn gS] ml jkT; 

                                                           
32 Hkkjr dk lafo/kku vuqPNsn 243B 
33 Hkkjr dk lafo/kku vuqPNsn 243<+ 
34 Hkkjr dk lafo/kku vuqPNsn 243M- 
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ds fo/kku eaMy ds izR;sd lnu }kjk ikfjr bl vk” k; ds ladYi }kjk igys gh fo?kfVr ugha dj nh tkrh gS rks 

viuh vof/k dh lekfIr rd cuh jgsxhA 35  

lafo/kku ds varxZr fuokZpu laca/kh ekeyksa esa U;k;ky; ds gLr{ksi dk otZu djrs gq, dgk x;k gS fd lafo/kku esa fdlh 

ckr ds gksrs gq, Hkh& 

¼d½ vuqPNsn 243 V ds v/khu cukbZ xbZ ;k cukbZ tkus ds fy, rkRif;Zr fdlh ,slh fof/k dh fof/kekU;rk] tks fuokZpu 

{ks=ksa ds ifjlhek ;k ,sls fuokZpu {ks=ksa dks LFkkukas ds vkoaVu ls l acaf/kr gS] fdlh U;k;ky; eas iz’uxr ugha dh tk,xhA 

¼[k½ fdlh iapk;r ds fy, dksbZ fuok Zpu] ,slh fuokZpu vthZ ij gh iz’uxr fd;k tk,xk] tks ,sls izkf/kdkjh dks vkSj 

,slh jhfr ls izLrqr dh xbZ gS] ftldk fdlh jkT; ds fo/kku&eaMy }kjk cukbZ xbZ fdlh fof/k }kjk ;k mlds v/khu 

mica/k fd;k tk,] vU;Fkk ughaA 36 

Hkkjrh; lafo/kku dh bl vuqlwph ds varxZr os fo"k; fn;s x;s gS ftu ij iapk;rs fof/k xzke lHkk ds ek/;e ls fof/k 

fuekZ.k dj viuh dk;Z’kSyh dks iapk;r Lo;a fuokZg dj ldrh gSA ftlls ds xzkeh.k Lok;Rr 'kklu i)fr dk 'kqHkkjaHk 

gksrk gSA Hkkjrh; lafo/kku dh X;kjgoha vuqlwph ds izko/kku fuEukafdr gS%& 

 1 df̀"k] ftlds varxZr df̀"k foLrkj] 

 2 Hkwfe fodkl] Hkwfe lq/kkj dk dk;kZUo;u] pdcUnh] vkSj Hkwfe vuqlj{k.k]  

 3 y?kq flapkbZ] ty izcU/k vkSj ty foHkktu {ks= dk fodkl]  

 4 Ik’kqikyu] Msjh m|ksx o dqDdqV ikyu]  

 5 eRL; m|ksx]  

 6 lkekftd okfudh vkSj QkeZ okfudh]  

 7 y?kq ou mit]  

 8 y?kq m|ksx] ftlds varxZr [kk| izlaLdj.k m|ksx Hkh gS]  

 9 [kknh xzke vkSj dqVhj m|ksx]  

 10 xzkeh.k vkoklu]  

 11 is; ty]  

 12 baZ/ku vkSj pkjk]  

 13 lM+ds] iqfy;k] iqy] Qsjh] tyekxZ vkSj lapkj ds vU; lk/ku]  

 14 xzkeh.k fo?kqrhdj.k] ftlds varxZr fo|qr dk forj.k gS] 

 15 xSj ikjEifjd ÅtkZ L=ksr]  

 16 xjhch mUewyu dk;ZØe]   

 17 f’k{kk] ftlds varxZr izkFkfed vkSj ek/;fEkd fo|ky; Hkh gS]  

                                                           
35 Hkkjr dk lafo/kku vuqPNsn 243< 
36 Hkkjr dk lafo/kku vuqPNsn 243-.k 
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 18 rduhdh izf’k{k.k vkSj O;kolkf;d f’k{kk]  

 19 izkS<+ vkSj vkukSipkfjd f’k{kk]   

 20 iqLrdky;]  

 21 lkaLdf̀rd fØ;kdyki]  

 22 cktkj vkSj esys]   

 23 LokLF; vkSj LoPNrk ftlds varxZr vLirky] izkFkfed LOkkLF; dsUnz vkSj vkS"k/kky; Hkh gS]  

 24 ifjokj dY;k.k]  

 25 efgyk vkSj cky fodkl]  

 26 lekt dY;k.k] ftlds varxZr fodykaxksa vkSj ekufld :Ik ls ean O;fDr;ksa dk dY;k.k gS]  

 27 nqcZy oxkZs dk vkSj fof’k"Vr;k] vuqlwfpr tkfr;ksa vkSj vuqlwfpr tutkfr;ksa dk dY;k.k] 

 28 lkoZtfud forj.k iz.kkyh]  

 29 lkeqnkf;d vkfLr;ksa dk vuqj{k.kA 

Hkkjr dk lafo/kku dh vuqlwph 7 dsUnz ,oa jkT;ksa ds chp fo/kk;h 'kfDr;ksa ds forj.k ds laca/k esa izko/kku fd;k x;k gSSA 

Hkkjr dk lafo/kku dh vuqlwph 7 dh lwph 2 jkT; lwph ds fo"k;karxZr izfo"Bh dzekad 5 xzke iz’kklu vFkkZr~ xzke 

iapk;r ds fy, Hkh vius varxZr O;kie :i ls lEefyr djrh gS vkSj iapk;r ds fy, fof/k fuekZ.k laca/kh dk;Z jkT; 

lwph ds fo"k;karxZr j[kk x;k gS] ftlds varxZr dgk x;k gS fd] LFkkuh; 'kklu] vFkkZr~ uxj fuxeksa] lq/kkj U;klksa] 

ftyk cksMksaZ] [kuu&cLrh izkf/kdkfj;ksa vkSj LFkkuh; Lo’kklu ;k xzke iz’kklu ds iz;kstuksa ds fy, vU; LFkkuh; 

izkf/kdkfj;ksa dk xBu vkSj 'kfDr;kaA37 mi;ZqDr izfof"V ds varxZr eq[;r% nks ckrksa ij /;ku dsfUnzr fd;k x;k ftlesa 

‘ LFkkuh; 'kklu ,oa LFkkuh; Lo’kklu] ;gka ij LFkkuh; 'kklu dk vFkZ 'kgjh iz’kklu ls ,oa LFkkuh; Lo’kklu ls 

xzkeh.k iz’kklu ls gS ftlds varxZr xzke iapk;r] tuin iapk;r ,oa ftyk iapk;r ,oa xzkeh.k iz’kklu ls lacaf/kr lHkh 

vU; midze Hkh lfEefyr fd, x, gS vFkkZr bl laca/k esa jkT; fof/k fuekZ.k laca/kh 'kfDr /kkj.k djrk gSaA  

  Hkkjr esa LFkkuh; iz’kklu 1993 rd jkT;ksa ds foosd ij fuHkZj Fkk blfy, mls vius vf/kdkj ls vfLrRo esa cus jgus 

dk vf/kdkj ugha FkkA lafo/kku dk frgRrjoka la’kks/ku] tks fd 1993 ls ykxw gqvk]  bu dfe;ksa dks nwj dj nsrk gSA38  

;gka ij ;g Li"V dj nsuk mi;qDr gksxk fd 73 Okka lafo/kku la’kks/ku iapk;rh jkt dks 'kfDr’kkyh cukus ds fy, ,oa 

jkT;ksa ds fy, iapk;rh jkt laca/kh fof/kd mica/k djus ds fy, ck/; djrk gSaA bl vf/kfu;e ds iwoZ ;g jkT; dk 

uhfr funsZ’kd rRo rks cuk;k x;k Fkk fdUrq jkT;ksa ds fy, bl ij fof/k cukus ds fy, ck/; ugha fd;k x;k FkkA fdUrq 

vc bl lafo/kku la’kks/ku ds i'pkr~ izR;sd jkT; iapk;rksa ds mica/k djus ds fy, ck/; dj fn;k x;k gSaSA bldk izHkko 

;g gqvk fd jkT;ksa us vf/kfu;e ikfjr djds vius vius jkT;ksa esa iapk;rksa dh LFkkiuk dj yh gaSA  

 

 

                                                           
37 Hkkjr dk lafo/kku izfo"Vh dzekad 5 lwph 2 vuqlwph 7 
38 ekgs’koj ,l-vkj- ¼2011½ Hkkjr esa LFkkuh; iz’kklu] izdk’kd y{eh ukjk;.k vxzoky] vkxjk i`"B la[;k 16  
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1- JhokLro v:.k ¼1994½] Hkkjr esa iapk;rh jkt] vkj- ch- ,l- ,- ifCy’klZ] t;iqjA 

2- pkS/kjh jk/kkd"̀.k ¼1982½] Hkkjr esa LFkkuh; 'kklu] eksrhyky cukjlhnkl] iVukA 

3- 'kekZ fo|klkxj ¼1956½] iapk;rh jkt] fgUnh izdk’ku eafnj] bykgkcknA 

4- xq:'kj.k ¼1962½] iapk;rh jkt dks tkfu,] vf[ky Hkkjr loZ lsok la?k izdk’ku] jkt?kkV] okjk.klhA 

5- ,e- y{eh dkUr (2011)] xoesaZUl bu b afM;k izdk’kd] VkVk esxzkfgy ,twds’ku izkbZosV fyfeVsMA 

6- lkU;ky HkwisUnzukFk ¼1964½] Hkkjr esa iapk;rh jkt] us’kuy ifCyf’kax gkÅl] fnYyhA  

7- clq ukjk;.k ¼1965½] iapk;rh jkt dh ifjdYiuk] bafM;u izsl izk-fy-] bykgkcknA 

8- Ms ,sl- ds- ¼1961½] iapk;rh jkt ,f’k;k ifCyds’ku gkml] eqEcbZA  

9- ,e- ds- xk¡/kh ¼1949½] iapk;rhjkt] uothou izdk’ku efUnj] vgenkcknA  

10- eSF;w tk¡tZ ¼2003½] Hkkjr esa iapk;rh jkt] ok.kh izdk’ku] 21&,] nfj;kxat] ubZ fnYyhA  

11- JhokLro tokgj yky ¼1976½] iapk;rh jkt dh lQyrk ds lsrq] jk"Vªh; izdk’ku efUnj] y[kuÅA 

12- vYVsdj MkW- ¼1948½] izkphu Hkkjrh; 'kklu i}fr] Hkkjrh; HkaMkj] bykgkcknA 

13- QkfM;k MkW- ch- ,y- ¼2002½] jktuhfr foKku] izfr;ksfxrk lkfgR; lhjht] lkfgR; Hkou] vkxjkA  

14- oekZ fo’oukFk izlkn ¼1975½] oSfnd jktuhfr “kkL=&fcgkj x zUFk vdkneh] iVukA 

15- 'kekZ gfj’pUnz ¼1986½] Hkkjr esa LFkkuh; iz’kklu] dkyst cqd fMiks] t;iqjA  

16- Hkkjr 'kklu ¼1956½] fjiksVZ vkQ nk dkaxzsl foyst iapk;r desVhA  

17- Hkkjr iz’kklu ¼1957½] lafo/kku izdk’ku foHkkx] Hkkjr ljdkjA  

18- Hkkjr dk lafo/kku] Hkkjr ljdkj fo/kk;h foHkkx] ubZ fnYyhA 
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  MkW0 Hkwisश ef.k f=ikBh

 

 

Hkkjr esa vktknh ds ckn yksdrkaf=d x.kjkT; dks ykxw fd;k x;k vkSj iwjs nsश esa O;oLFkkfidk] dk;Zikfydk ,oa 

U;k;ikfydk ds :i esa rhu Hkkxks esa ckaVk x;kA budk viuk vyx&vyx dk;Z{ks= Hkh fu/kkZfjr fd;k x;k vkSj 

;g Hkh r; fd;k x;k ;s fcuk ,d nwljs ds gLr{ksi ds Lo=a= :i ls dk;Z djsxs ijUrq dHkh&dHkh ns[kus dks 

feyrk gS nsश esa ,d laoS/kkfud ladV dh fLFkfr mRiUu gks tkrh gS vkSj ns[kus esa ;g Hkh vkrk gS fd U;k;ikfydk 

dh lfØ;rk Hkh yksdra= easa ukxfjd vf/kdkjksa dh j{kk esa egRoiw.kZ Hkwfedk fuHkkrh gS vkSj dHkh&dHkh blds }kjk 

gLr{ksi ij laoS/kkfud ladV Hkh iSnk gks tkrk gSA fQj Hkh शfDr larqyu esa fo/kkf;dk dh vf/kd शfDr us 

U;k;ikfydk dh Hkwfedk lhfer dj nh] D;ksafd budh fu;qfDr dk vf/kdkj fo/kkf;dk dks gSA vkt bu reke 

ifjfLFkfr;ksa ds ckn Hkh U;k;ikfydk  ij lcdk विश्विास cuk gqvk gS vkSj bls viuh ftEesnkjh Hkh le>uk gksxkA 

Loa=r U;k;ikfydk gh yksdra= dks lQy cuk ldrh gSA izLrqr शk s/k i= esa yksda=rh; O;oLFkk esa U;k;ikfydk 

dh  D;k Hkwfedk gks ldrh gSA blh ij v/;;u fd;k x;k gSA 

yksdrU= dk vFkZ dsoy yksdrU=h; शklu ls ugh oju~ ,sls शklu rFkk lekt ls gS ftlesa lkekftd] /kkfeZd] 

vkfFkZd ,oa jktuhfrd lekurk rFkk oa/kqRo dh Hkkouk fo|eku gksA lRrk pkgs ftlds gkFk esa gks fdUrq ;fn ogka 

ds yksxksa dks Lora=rk rFkk lekurk ds vf/kdkj izkIr gS] mUgs Lo;a fufeZr fof/k;ksa ds vuqlkj vius vk/;kfRed ,oa 

uSfrd fodkl dh iw.kZ lqfo/kk,a gS] vkSj i zशklu esa Hkkx ysus dk izR;{k ;k vizR;{k :i ls vf/kdkj gS rks ,slh 

शklu O;oLFkk dks yksdra=h; O;oLFkk dgk tk;sxkA 

शासन   

yksdra= dks vk/kqfud dky esa शklu dk loZJs’B :i ekuk tkrk gSA orZeku le; esa yksdra= esa vius dks ,d 

vknशZ :i esa LFkkfir dj fy;k gS vkt izR;sd O;fDr rFkk jkT; vius vki dks yksdrkaf=d gksus dk nkok djrk 

gSA 

yksdra= शCn dk iz;ksx vkt ftl jktuhfrd vo/kkj.kk ds fy, gksrk gS ml vo/kkj.kk dk ewy lzksr ^^xzhd** gS 

vkSj ogkaW mlds fy, izpfyr शCn Fkk ^^MseksØslh** ftldk vFkZ gksrk gS ^^Mseks** ¼turk½ }kjk शkluA blesa lEiw.kZ 

tula[;k ,d rjg ls O;fDrxr bZdkbZ;ksa dk ,d laLFkkxr :i xzg.k djrh gS] vFkkZr~ yksdra= esa gj ,d iztk 

,d izशklfud bdkbZ ds :i esa Lohd`r gksrk gSA ;g loZfofnr rF; gS fd dksbZ Hkh nks O;fDr dHkh Hkh izkdf̀rd 

;k HkkSfrd :i esa ,d ugha gks ldrs] D;ksafd शाjhfjd cukoV ,oa ekufld fHkUurk ds lkFk&lkFk lcdh t:jrsa 

                                                           
 

 



35 
 

,oa vkdka{kk,a fHkUu&fHkUu gksrh gSA LokHkkfod :i esa muds n`f"Vdks.k] /kkj.kk] fo’okl ,oa O;ogkj leku ugh gS] 

ijUrq fQj Hkh turk dk ,oa turk ds }kjk शासन dk fl)kUr ,oa O;ogkj xr n`f"Vxr gksrk gSA 

yksdra= esa cgqla[;d tks fu.kZ; ysrk gS lHkh tula[;k mlh dk vuqikyu djrh gS] ijUrq bldk vFkZ ;g dnkfi 

ugha gksrk gS fd cgqla[;d tks pkgs vYila[;d ij ykn nsaA cfYd bldk eq[; mn~ns’; vYila[;dksa ds fy, 

laj{k.kkRed O;oLFkk dj muds lg;ksx ls jktuhfrd O;oLFkk dks iw.kZ izHkkoksRiknd cukuk gSA okLro esa ;fn ns[kk 

tk;s] rks izfrjks/k gesशk laLFkkvksa ,oa iz.kkfy;ksa ds csgrj 

fodYi lq>kus esa egRoiw.kZ Hkwfedk fuHkkrs gSA ;fn vlgk; O;fDr;ksa ds ldkjkRed igyqvksa dk neu dj fn;k 

tk;s rks bldk ifj.kke vlarks"k ,oa Øks/k ds :i esa lkeus vkrk gS rks mldh lEHkkouk c<+ tkrh gSA cMs iSekus 

ij [kwu&[kjkck] fo/oal dqN Hkh gks ldrk gSA blfy, vlgk; O;fDr;ksa ds izfr iw.kZ lgkuqHkwfr vko’;d gks] tks 

fd iztkrkaf=d ewY;ksa ds O;kid fgr esa gksA 

okLro esa fufoZokn :i ls ;g lR; gS fd vkt iwjh nqfu;k esa yksdra= dks ljkgk tk jgk gS rks blds ihNs tuer 

dh शfDr gS ;g lekurk vkSj Lora=rk ij vk/kkfjr gSA bu lcds ckotwn vkt iwjs fo’o esa ;g Lohdkj fd;k 

tkus yxk gS fd vf/kuk;dra= iztkra= dk fodYi ugh gks ldrkA ysfdu ;fn Hkkjrh; yksd=a= dh ppkZ djs rks 

vkt ;g ladV ds nkSj ls xqtj jgk gSA jktuhfrd ;FkkFkZ ijd eqn~nksa] tkfroknh] jktuhfr] xjhch] Hkw[kejh] 

vlekurk bR;kfn ij dsfUnzr gks x;h gSA ljdkjksa dh vfLFkjrk] {ks=okn] tkfroknh jktuhfr] jktuhfrd 

vijk/khdj.k] Hkz"Vkpkj o vkradokn us Hkkjrh; yksdra= dks xgjh nqfo/kk esa Mky fn;k gSA yksdra= dk LrEHk dgs 

tkus okys izsl vkSj ehfM;k Hkh viuh lgh ftEesnkjh ugh fuHkk ik jgk gSA 

vr% ;g dguk dksbZ vkशp;Z dh ckr ugh gS fd yksdra= fdlh vU; uSfrd vkSj jktuhfrd lw= dh vis{kk ,d 

?kkrd chekjh ekufld my>u ls vf/kd ihfM+r jgk gSA yksdrkfU=d fopkjra= dk iks"k.k djus okys ewY; foyqIr 

gksus ds dxkj ij gSA yksdrU= dh lQyrk ds fy, dqN egRoiw.kZ ifjfLFkfr;ksa dk gksuk vkoश;d gS ftlesa 

U;k;ikfydk dh Lora=rk vfuok;Z शrZ gSA LoarU= U;k;ikfydk ls jfgr O;oLFkk ds fy, ^^iztkrkaf=d dsUnzh;rk** 

in dk iz;ksx fd;k tkrk gS tks fd O;ogkfjd :i ls fujdqaश शklu O;oLFkk vFkok rkukशkgh ls fHkUu ugh gSA 

fdlh Hkh LoLFk iztkrkaf=d jkT; esa U;k;ikfydk dh Lora=rk dh vfHkj{kk visf{kr gksrh gS] fdUrq jktuhfrd 

O;oLFkk esa Lora= U;k;ikfydk dk vfLrRo rHkh cjdjkj jg ldrk gS tc dk;Zikfydk] fo/kkf;dk ,oa turk 

lcdh iztkrkaf=d ewY;ksa esa vkLFkk gks vkSj LokHkkfod :i ls U;k;ikfydk esa Lo;a dh viuh Lora=rk dh j{kk ,oa 

fdlh Hkh rjg ds ncko ;k Hk; ls eqDr gksdj fu"i{k :i ls fu.kZ; lqukus dh शfDr vkSj lkgl gksuh pkfg,A 

nqHkkZX;oश Hkkjr esa dqN ,slk gh gksrk jgk gS tSlk fd MsfoM lsycksuZ us eglwl fd;k fd laln dh lEizHkqrk ds 

uke ij U;k;ikfydk ij izgkj gksrk gS fQj turk ,oa tura= ds uke ij laln dh lEizHkqrk ij izgkj gksrk gS 

vkSj jk"Vªh; vuqशklu ,oa vU; jk"Vªh; ewY;ksa ds uke ij tu=a= ij Hkh izgkj gksrk gSA  

Lora=rk dh vkdkW{kk euq"; esa rhoz gksrh gS ijUrq ekuo lH;rk ds bfrgkl esa शk;n gh ,slk le; dksbZ crk ns 

tc शkld oxZ }kjk mldh ;g Hkkouk lhfer u dh x;h gksA ^^  us rHkh rks dgk Fkk  

^^ "  
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oSls rks fdlh Hkh izdkj dh jktuhfrd O;oLFkk esa fdlh u fdlh izdkj dk lafo/kku voश; gksrk gS] ijUrq 

iztkrkfU=d O;oLFkk esa budh vkoश;drk vkSj egRo nksuks cgqr vf/kd gSA D;ksafd bl jktuhfrd O;oLFkk es 

lafo/kku dh losZPprk Lohd`r gksrh gSA U;k;ikfydk }kjk bl ckr dk iwjk /;ku j[kk tkrk gS fd lafo/kku dh 

mis{kk ;k mYya?ku rks ugh gks jgk gSA lafo/kku vius vki esa dqN Hkh ugha dgrk] U;k;ikfydk laoS/kkfud izko/kkuksa 

dh tks O;k[;k djrh gS ogh mldk Hkh vfHkizk; gksrk gS**A vFkkZr~ dqशy ,oa fu"i{k U;k;ikfydk ds fcuk lafo/kku 

dk dksbZ egRo gh ugha jg tkrk gSA ,sls dbZ mnkgj.k gS ftuds }kjk U;k;f;d fu.kZ;ksa us jk"Vªk/;{kksa dks viuk 

in R;kxus dks etcwj fd;k gS Hkkjr esa 1975 esa blh rjg ds fu.kZ; ds rgr iz/kkuea=h bfUnjk xka/kh ds fuokZpu 

dks [kkfjt dj fn;k x;kA bykgkckn U;k;ky; ds ,d fu.kZ; ds }kjk ftlds ckn bafnjk xka/kh us vkirkdky dh 

?kks"k.kk dj nh FkhA fQj Hkh ’kfDr larqyu esa fo/kkf;dk dh vf/kd ’kfDr us U;k;ikfydk dh Hkwfedk lhfer dj nh 

D;ksafd budh fu;qfDr dk vf/kdkj fo/kkf;dk dks gS vFkok dk;Zikfydk ds iz/kku dks tks jk"Vªk/;{k gksrk gSA 

Hkkjr esa vR;Ur nq%[kn fLFkfr gS fd ,d vksj rks fo/kkf;dk ,oa dk;Zikfydk U;k;ikfydk dks uhpk fn[kkus dk 

iz;kl djrs gS vkSj nwljh vksj mldh Lora=rk ds izfr viuh opuc)rk Hkh izdV djrs gSA fupys Lrj ij 

U;k;ikfydk dh lsok शrsZ fcYdqy gh vlarks"ktud gSA bl fLFkfr dh dYiuk djus ij ftldh otg ls fcgkj 

,oa fnYyh ds U;kf;d vf/kdkjh vius izfr vU;k; ds fojks/k esa lM+d ij mrj vk;sA ml U;k;ikfydk ls turk 

D;k vis{kk dj ldrh gS\ 

" श

esa tc mPpre U;k;ky; ds fu.kZ; ljdkj ds bPNk ds izfrdwy x;s] rc U;k;ikfydk ds fØ;k 

dykiksa dh dM+h vkykspuk dh x;h vkSj lafo/kku esa U;k;ikfydk dks fu;af=r djus ds fy, dbZ izdkj ds 

mYVs&lh/ks laशks/ku dj fn;s x;sA ftlls iztkrkaf=d Hkkouk dks xgjk vk?kkr igqWpkA U;k;k/kh’k dks i’p n`f"V ls 

xzflr vkSj muds fu.kZ; dks vizklkafxd nशZu ls izsfjr dgk x;kA ijUrq bl reke folaxfr;ksa ds ckn Hkh 

U;k;ikfydk vius dbZ egRoiw.kZ fu.kZ;ksa }kjk Hkkjr esa iztkrkfU=d ewY;ksa dh LFkkiuk] lqj{kk ,oa mldh etcwrh 

cgky djus esa lQy jgh gSA 

mPpre U;k;ky; ds iwoZ eq[; U;k;k/khश  us Bhd gh dgk Fkk 

vr% ;g dguk dksbZ vkशp;Z dh ckr ugh gS fd yksdra= fdlh vU; uSfrd vkSj jktuSfrd lw= dh vis{kk ,d 

?kkrd chekjh ekufld my>u ls vf/kd ihfM+r jgk gSA  

vko’;drk gS vkt dh vkfFkZd & lkekftd v/kksxfr ls fudydj Kku] foKku vkSj rduhdh ds izdkश  esa vkuk 

rFkk vius vrhr dh xkSjoशkyh miyfC/k;ksa dks lgstrs gq, muds vkyksd esa m/oZxkeh thou izkIr djuk] lEiw.kZ 

nsश ds lkeus [kM+h ,d pqukSrh gS vkSj blesa yksdra= ds ek/;e ls lcdks viuh Hkwfedk fuHkkuh gSA vko”;drk 

gS le; dh okLrfodrkvksa dks igpkurs gq, iwokZxzgksa vkSj nqjkxzgksa dh R;kx dj n`< ladYi djus]dne c<+kus vkSj 

xfrशkhy cus jgus dhA  
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          Human Insecurity in Conflict Zones: A Study of Manipur 

                                                                        Dr. Amitabh Singh1& Lojita   Khaidem2 

Abstract 

 Manipur, a small state in North-eastern India, has been experiencing conflicts between the state 

and the non-state armed groups on the one hand and among its ethnic group on the other hand over 

the issues of issues of exclusivity, governance and integration. Many violent ethnic clashes took 

place in the state which killed thousands of people also make them displaced from their home. 

Conflict between the state and non-state actors also resulted destruction of human lives and public 

poverty. And the government policy to solve the problem of insurgency by imposing Armed Forces 

Special Power Act, 1958 violate the fundamental right of the people i.e Right to live. Between the 

year 1992 to 2008, 5121 people have lost their lives in conflict related incidents in the state. All 

these activities make a threat to human security and people are living with fear in the state from last 

four five decades. 

Introduction 

Conflict is a state of opposition, disagreement or incompatibility between two or more peoples or 

groups which sometime used physical violence. It is one of the greatest threats to the wellbeing of 

mankind. Conflict rarely produced clear cut events such as victories, triumphs and disasters but they 

simply linger on a slow torture for the peoples. It can resolve in various ways through violence or 

by the changing of the issues over time or by the mutual agreement. Anderlini classified conflict as 

a) Resource based conflicts: Economic power access or control over resources b) Conflicts over 

governance and authority: political power, participation and control c) Ideological conflicts: 

Different  ideologies and values d) Identity conflicts: Ethnic, religious, communal identity rival 

over access to resources, territory, political/military power, social justice. Galtung also classified 

conflicts as a) Micro Conflict -conflict within and between people   b) Meso Conflict –conflict 

between different societies c) Macro Conflict - conflicts among states and Nations  d) Mega 

Conflict - conflict among regions and civilization. 

The studies of the structural characteristics of societies in conflict describe the structural features 

commonly associated with conflict are poverty, ethnic and social divisions, minority grievances, 

failing government institutions, lack of national identity and level of state legitimacy and so on. The 

uses of violence in conflict, in the historical contexts, are related to issues involving territorial 

sovereignty, ideology, self determination and economic power. For instance, conflict can be 

understood as socio-biological which is derived from the suppression of a basic hierarchy of human 

needs. The root or causes of protracted conflicts are the repression and deprivation of human needs 
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and also the structural factor such as underdevelopment where the social groups tried to satisfy their 

needs through conflict. In general sense, conflict is the result of state building both in terms of 

territorial consolidation and institution building. 

In the contemporary world, wars are going on in many places between different nations. Wars have 

been fought for many reasons such as sanctity of treaties, for preservation of law for achievement of 

justice, for the promotion of religion and even to end to war and to secure peace. We can also 

mention that conflict and violence are inter-dependable in the sense that conflict causes violence 

and at same time violence also causes conflict. Two types of violence can be mentioned here i.e. 

physical violence and structural violence. And we commonly understood violence as physical and 

readily apparent through bodily injury or infliction of pain i.e what we termed as physical violence. 

But there is one kind which is more indirect and insidious than the observable violence i.e. 

structural violence.  Usually structural violence has the effect of denying people important rights 

such as economic well  being; social, political and sexual equality, a sense of personal fulfillment 

and self worth and so on. Even when people are made starve to death or even go hungry or when 

people are suffering from diseases that are preventable or denied education or affordable housing or 

opportunities to work or raise a family or freedom of expression and peaceful assembly, a kind of 

violence occurred even if no bullets are shot or clubs wielded. A society also commits violence 

against its members when it forcibly stunts their development and undermines their well- being 

whether because of religion, ethnicity, gender, age, sexual preference or some other reason. 

Structural violence is a serious form of social oppression and it is regrettably wide-spread and often 

unacknowledged. Under conditions of structural violence, many people who behave as good 

citizens and who think themselves as peace loving people may do enormous harm to others without 

intending to do so just performing their regular duties as a job defined in the structure.  Structural 

violence also includes political repression and psychological alienation which is often unnoticed 

and work slowly to erode humanistic values and impoverish human lives. By contrast physical 

violence generally works much faster and is more visible and dramatic and we likely pay attention 

to this tangible violence than to the underlying structural factors that may lead to the conflict. 

Manipur- A Conflict Zone 

Manipur is one of the worst conflict affected state of India. . It has been experiencing conflicts 

between the state and non state armed groups and also among different ethnic groups in the state 

over the issues of exclusivity, governance and integration. The types of conflict that are encountered 

by the state can be analyzed into two- i) Internal conflict – it includes inter-community and intra-

community for resource dominance, power and identity reconciliation ii) Conflict between state and 
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society- it implies conflict between insurgent groups and state between insurgents groups and state 

for greater autonomy secession or sovereignty of Manipur (Singha, 2013). Between 1991 to 2008, 

5121 peoples have lost their lives in conflict related incidents in the state (Singh, 2010). 

Ethnic Conflict in Manipur 

Manipur is one of the north-eastern states of India with a population of 28.56 lakhs peoples and has 

more than 33 different recognized tribes (Singh, 2012). It is known for its ethnic and cultural 

diversity.   Some of the larger tribes include Nagas, Kuki, Paites, Thadous, Simtes, Vaipheis, 

Raltes, Gangtes and Hmars. The major ethnic group of the state is Meiteis who constitute more than 

50 per cent of the population. The Meiteis occupy the Imphal Valley and the tribes inhabit the 

surrounding hill districts. It is one of the most economically backward states in the country due to 

severe shortfalls in capital, skilled labour and infrastructure including power, transport and 

communication. Industrialization is almost absence in the state. With hardly any major industrial 

activity, the government is the major provider of employment. The absence of private investment 

has resulted a high rate of unemployment, particularly among educated youths. Manipur has poor 

road connectivity and has no navigable waterways and virtually no railways 

As the state is inhabited by many communities, the issue of over economic dominance and political 

power by the dominant community and revolt against them by the weaker communities are the 

regular affairs. There were series of violent ethnic conflicts which have caused huge casualties both 

in terms of human and material loss. The history of using power over the weak and assimilation 

under the King’s administration was also found in Manipur. This process started and assimilated the 

different clans into Meitei at the valley but the campaign could not reach the hill areas because of 

the resistance forces such as Hindu religion, British, Christianity etc. Because of the stability and 

high production of food, the valley area could establish itself into a modern state. During the King’s 

period, there were differentiated level of civilization between the hills and valley. Even though hills 

people were mostly confined in their villages and they are not participated in trade and commerce 

with insiders and outsiders of the kingdom. And benefits from the war captives and civilization 

remark because of outsider contact were not extended to the tribes of hill areas. Religion also play 

main role for ethnic conflict in the state. When Hindu religion came in Manipur, the valley people 

easily followed the Hindu religion but the hill people were not agreed to follow the religion. So, the 

kings gave them punishment and also declared them as outcast. The coming of Christianity had 

further widened cultural distance between the hill people and plain people and even among the hill 

people itself. Instead of united identity of tribes, the missionary works were based on the ethnic 
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groups, language and direction of the state. Thus, all these factors ignites the rivalry feeling among 

the people of Manipur. 

 The kingdom of Manipur was not territorial defined entity; the borders of the state expanded or 

contracted depending upon the strength of the King at that time. They not only fight with the 

neighboring kings but also used force to subdue and control tribals in the hills around valley. The 

land has always been precious possession to the tribes and was often the cause of conflict between 

them. The Meiteis are also displeased against the tribals regarding the privileges enjoy by the tribals 

such as job reservation, protection of their lands from settlement and ownership by non tribals even 

if they are Manipuris (Prakash,2008). The conflict between the Nagas of Manipur and the Kukis is 

also centered round the claim of the land. Sadar Hills issue is the main reason for creating division 

between Nagas and Kukis. Prior to Kuki rebellion that took place during 1917-1919 against the 

British government, there was no administration in the hill regions of Manipur. The British had 

divided the hills into North East and North West subdivision with respective headquarter at Ukhrul 

and Tamenglong. For administration convenience they created Sadar sub division in 1933 with 

Kangpokpi as it’s Headquarter. In 1949, when State merged with India and the districts were re-

organized, the Sadar sub- division was put under the newly created North district later renamed as 

Senapati district. The kukis have persistently demanded the division of sadar sub division to a 

district but the Nagas opposed to this demand. The British divide and rule policy also ignite the 

conflict between Nagas and Kukis. During the Kuki rebellion, the British government recruited 

Nagas to suppress the rebellion and 174 Nagas were killed.  Soon the Kuki rebellion was followed 

by the Kabui rebellion from 1930 to 1932. It was essentially revivalist of the former rebellion and 

anti- British in nature but the objective of the rebellion was to make war on the Kuki and secondly 

on British. The post independence Government of India introduced scheduled lists for certain tribes 

and castes of the country and all the then tribes under the Kuki ethnic group got separate 

recognition in the scheduled list under the constitution of India in 1956. After this, political 

formation in the hill areas of Manipur assumed narrow community interests and led to the formation 

of tribe-wise political parties such as Hmar National Council, the Vaiphei National Organization, 

the Zou National Congress etc.  Then the Manipur administration felt the necessity of regrouping 

the different tribes into two groups, namely, Naga group and Kuki group. But the Hmars tribes 

strongly protested the proposal of grouping the tribes of Manipur into Naga or Kuki on the ground 

that the Hmars never called themselves Kuki and grouping of various communities as Naga or Kuki 

against their consent was unconstitutional and against the fundamental rights provided by the Indian 
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constitution and it was therefore legally objectionable. Thus Manipur experienced her first large 

inter community clashes during 1959-60 in the form of Hmar- Kuki conflict.  

The Kuki-Naga clashes occurred in 1992 and continued till 1998. During this, 950 peoples inclusive 

of 534 Kukis and 266 Nagas were killed while 480 others i.e. 257 Kukis and 223 Nagas were 

sustained serious injuries and 5724 houses of which 3110 belonged to the Kukis and 2614 to the 

Nagas were put on fire. Violent inter community conflict were witnessed between the Meiteis and 

Meiteis- Pangal (Manipuri Muslims) in 1993. It led to the killing of about 100 innocent persons 

including men, women and children, within a short span of three to four days. In 1995, there was a 

sudden eruption of violent conflict between Kukis and Tamils in Moreh. In it, 13 civilians were 

killed out of which 7 were Tamils and another 4 were Kukis and 25 others were seriously injured. 

Then in 1997-98, Kuki- Paite conflict occurred which has taken 352  lives, 136 casualties and 4670 

houses were burned down (Singh, 2012).  

In the state, there is also conflict between the hill and valley communities over the dominance of 

territory and demand for separate states within the state. In the early part of 1960s, the Naga 

insurgency with its agenda of dismembering the Naga settled areas of the state as ‘sovereign 

Nagaland’ can be felt by the people of Manipur. The 1964 ceasefire between GOI and Naga rebels 

covered three Manipur hill divisions of Tamenglong, Mao and Ukhrul. It generated a fear among 

the people of Manipur that the area will soon be the part of Nagaland. The Meiteis were the first to 

react to this threat asking the people to wake up and fight as their self respect and even their 

survival was at stake. Thus, UNLF was formed in 1964 as an underground movement devoted to 

unite the people and fight for the integrity. The Kuki tribesman also strove to strengthen themselves 

to contain the dominating influence of the Naga rebels in the Naga Hills and Manipur Hills. They 

reviewed and re-established links with the Kuki insurgents in Burma. The demand for the Greater 

Nagaland including Naga- dominated hills of Manipur was made public in 1988. The same year, the 

Burmese kukis demanded Kukiland in Burma and Manipuri Kukis demanded a Kuki district (Sadar 

Hills) in Manipur to include Kuki areas of Tamenglong, Senapati and Ukhrul district of Manipur. 

When Chief Minister, Rishang Keishing, endorsed the proposal once made by the Meijingbing 

Kamson, the Naga MP from Manipur. The proposal stated that five districts of the eight districts of 

Manipur be brought under a single Autonomous District Council under the Sixth Schedule, which 

guarantees a high degree of autonomy. The five Hill districts at the Centre of the Controversy- 

Senapati, Tamenglong, Churachandpur, Chandel and Ukhrul already had six ADS formed under the 

Manipur Autonomous Districts Councils Act, 1971. The State’s Hill Area Committee, which has 

constitutional sanction and comprises of MLAs elected from the Hills have passed resolutions to 
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this effect since 1978. But to bring the Hills under the Sixth Schedule, the constitution had to be 

amended because only Tripura, Meghalaya and Mizoram were listed in the Schedule. The Kukis 

and Meiteis are opposed to this proposal of making the five hill districts under one ADC. This 

single ADC would lead to domination of minor tribes by the major tribes i.e. Nagas. Thus, this 

proposal is seen as a conspiracy to carve Southern Nagaland out of Manipur by the people. On June 

14, 2001 Centre made an announcement on the extension of Ceasefire Agreement, till then 

applicable (limited) to Nagaland, to areas beyond it, by adding three crucial words, ‘without 

territorial’s limits’. The long nurtured fears of Manipur came true and the State went up in flames. 

On June 18, 2001 18 peoples lost their lives fighting for the integrity of Manipur. When Ibobi Singh 

(then CM of Manipur) declared 18th June as State Integrity and Public holiday, the idea was to 

honour 18 martyrs who died in 2001 in an uprising against extension of the Centre’s cease fire with 

the NSCN (IM) to Manipur. The integrity Day gesture was seen by the Nagas as a challenge and 

impeachment to their demand of Greater Nagaland. The declaration of annual commendation day 

triggered a blockade of Manipur by ANSAM (All Naga Student’s Association of Manipur) effective 

from 20th June, 2005. No transport was allowed for 6 weeks on NH-39 (Dimapur-Kohima-Imphal) 

and NH-53 (Silchar-Jiribam-Imphal)- two life lines of Manipur. By early August, the situation was 

so critical that the essential commodities were made transfer through airlifting from the Guwahati. 

By the end of July, a litre of petrol was sold at Rs. 81 and a gas cylinder at Rs. 750. On 21/7/2005 

all educational institutions in Manipur were closed indefinitely as buses and vans transporting 

students suspended services for the want of fuel supply. The United Council of Manipur blamed the 

Centre for not developing Nh-53 an alternate route for Imphal and appealed to ANSAM to settle the 

issue through talks. The Army opened the NH-53 through large scale development of troops on 18th 

July, 2005. But it has to be closed within 24 hours as the NSCN (I-M) ultras blew up the bridge on 

Irang some 120 km from Imphal and it was restored on 26th July. 

 Conflict between State and Non State Armed Personnel  

Another more prominent conflict is the state is between the different insurgent groups and the state 

forces. Manipur tops the list of militias of 35, Nagaland has 4 and Meghalaya with 3. Arunachal 

Pradesh and Mizoram are not included in the above list but these states are not free from militancy 

with roots outside the state (Baruah, 2000). About 34 per cent of the region’s total fatalities are 

contributed by Manipur in the last ten years. A large section of people are living in a web of 

insecurity. Manipur was an independent kingdom until the British lapse in 1947. A constitutional 

monarchy was established under the Manipur Constitution Act, 1947 after electing a Manipur State 

Assembly and a council of Ministers, through adult franchise. But the nascent democracy was 
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dissolved with the annexation of Manipur into India mainland in 1949. No referendum or plebiscite 

of the people of Manipur was solicited thereby denying the right to self determination of the Nation 

which was a UN General Assembly resolution adopted on 14th December 1960 (CSCHR, 2013). 

After the merger of Manipur, the government of India placed Manipur under Part C state, placing 

under the centre for almost 20 years (Hanjabam, 2008). This forceful merger and exclusion of 

people for political rights for such long time escalated into an open armed conflict by 1970. In the 

early 1960s, insurgency germinated in the soil of Manipur. Number of insurgent groups namely 

United Nation Liberation Front (1964), PREPAK (1977), PLA (1978), KCP (1980) were formed 

against the government of India demanding a separate Independent state. And to tackle this 

situation, the whole Manipur was declared a disturbed area and Armed Force Special Act 1958 was 

imposed in the state from 1980. 

The main reason for the imposition of this act in the state is to fight or solve the problem of 

insurgency. Under the umbrella of AFSPA, 1958 the security personnel were provided excessive 

power such as – they can use force or fire upon people on mere suspicion, they can arrest any 

person, they can search any place, can detain any person and they are provided impunity i.e. no 

legal proceeding or suit can be instituted against any armed personnel expect from the central 

government. Security forces and state forces in the name of counter-insurgency operations violate 

human rights of the people over the last six decades. The continued armed conflicts and the 

immediate situation as a result of counter- insurgency measures undertaken by the state has resulted 

to increasing number of women being targeted – rape, killed and tortured. Torture is used by the 

police and security personnel as a method of extraction of information. Even women and children 

are not spared from this method. Arbitrary arrest and detention is the common practice of the state. 

Women alleged to be member of insurgent groups have been arrested without any women police 

personnel accompanying and without issuing any arrest memo, thereby violating the direction of the 

Supreme Court of India. They also experienced sexual abuse at the hands of police commandos and 

other security personnel but hardly reported. Women activists who try to assert their legitimate 

human rights through protests and pleas are detained under laws like National Security Act (NSA) 

and Unlawful Prevention Activities Act (UAPA) framing different charges to justify their 

suppression (CSCHR, 2013).   

On July 11, 2004, Thangjam Manorama (32 years) was arrested from her home at Bamon Kampu, 

Imphal East district by 17th Assam Rifles after having dinner. On the next morning at around 5.30 

a.m. her dead body was found by the villagers in a field near Ngariyan Maring which is four 

kilometers from her house. Her body bore scratch marks and a gashing wound on her right thigh 
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probably made by a knife. A report from the Central Forensic Science Laboratory found semen 

stains on Manorama’s clothes suggesting that she may be raped before her death. Her body also 

bore the signs of torture such as bruishing, gunshot wound that had mutilated her genitalia, which 

lent credence to the theory that she was raped before being shot dead. On July 12,2004, after the 

discovery of her body her brother filed a written complaint at the Irilbung police station. Manipur 

government then ordered a commission of inquiry headed by retired judge C. Upendra Singh to 

inquire into the facts and circumstances leading to the death, identifying responsibilities on the 

person/persons responsible and recommend measures for preventing recurrence of such incident in 

the future. However, the Assam Rifles authority challenged the competence of the Government of 

Manipur to constitute to examine the conduct of federal armed forces before the Gauhati High 

Court. The High Court strengthened the competence of the Manipur State Government to inquire 

the case under the Commission of Inquiry Act. Assam Rifles once again appealed the order of the 

High Court before the Supreme Court. The Supreme Court is yet to dispose the case. 

On the night of July 21-22, 2006, Mithun (23 years) was arrested by 24 Assam Rifles from his 

home (Moreh, Ward 7). At the time of arrest, an arrest memo was produced in which his was 

mentioned and the insurgent group UNLF was also mentioned. He was then taken to the 24th Assam 

Rifle camp in a Gypsy. At the army camp he was blindfolded and taken to a room. His legs and 

hand were tied. He was told to lie his face up on a wooden cot. His legs were stretched and his 

underwear was removed. Then a wire was fixed to his testicles and they applied electric shocks and 

they even hit his head with a rifle butt. They accused him of being a member of UNLF group. The 

more he answered that he is not connected with any organization the more they hit him and applied 

electric shocks. When his blindfold was removed for a moment, he saw other people in the same 

room being tortured like him. The interrogation continued for about a few hours, until 4 a.m. Later 

he was told to have some tea but when the tea was brought they poured it onto his thigh. Again in 

the morning he was told to sit in the sun and made him to eat chilies. They also sprayed chili 

powder in his eyes. At about 4 p.m. he was blindfolded again and when the blindfold removed he 

was at the police station. He stayed there for a day and the next day was taken to Imphal where he 

was produced at Chief Judicial Magistrate’s court. In the police stations also he was interrogated but 

they didn’t torture him because a friend of him was working at Kangla police station. He was 

remanded till 27th and again produced before the court and released on bail on the same day. After 

this incident, he said that he is scared of the army and feel uncomfortable whenever he sees soldiers 

either on the road or bus. He further said that he still have problems with his testicles and urination. 

He is undergoing treatment. 
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On July 23, 2009 at around 10 a.m. Thokchom Rabina (23 years) came to Imphal for medical 

check-up. She was pregnant. She also brought her young son. Before visiting the hospital, she went 

to meet her husband who has a small shop at Khwairamband Bazar, Imphal. But suddenly Manipur 

police commandos without any warning began firing indiscriminately in the busy morning 

marketing crowd. She was hit by a bullet in her head. The police did not immediately evacuate her 

to the hospital. According to the eye witnesses, she was made to lie bleeding on the ground for 

about an hour and the police did not allowed anyone to go near her. There she lost her life and her 

unborn baby. 

There are more than 44,320 armed personnel of the central security forces stationed in the state and 

this figure does not include the state forces (Hanjabam, 2008).Such expansion in military and its 

related activities has created large problems for civil society as government use most of the 

financial resources in police and armed forces which delay in the development of the state. Manipur 

suffers from the breakdown of good governance because of more military action programmes 

instead of fulfillment the state responsibility to development and welfare commitment. The security 

forces often resort vengeful violence on common people for attacks carried out by the militants 

(Mishra, 2000). There are innumerable combining operations carried out by the security personnel 

and state force in the name of counter-insurgency operations. During this operation rape, 

molestation and sexual violence are common norms. Some of the operations are Operation Rhino, 

Operation Bazrang, Operation Blue Bird, Operation Tornado etc. These operations were famous for 

human rights violation in the history of Manipur. During the Operation Blue Bird, all the villagers 

of Oinam (where operation was carried out) including women and children were not allow to 

communicate and even a pregnant women was forced to deliver in front of villagers and the security 

personnel. One woman who is physically handicapped was also raped in front of her child (CSCHR, 

2013). During these operations villagers were used as human shield to prevent possible ambushes 

from the militias. The fear of ‘pick up’ by the armed forces is very strong in the minds of people 

because most that are picked up were tortured or killed or made disappearance. If they are killed, 

they will be tagged as “killed in encounter’ (Hanjabam, 2008). Total cases of 1528 extrajudicial 

executions (fake encounters) were filled in Supreme Court of India out of which 1399 cases for 

male, 31 cases for female and 98 cases for children. On September 2010, the Indian Supreme Court 

has passed an order that armed forces, particularly paramilitary forces, are to vacate educational 

institutions in the North Eastern region. But unfortunately Manipur University is the only university 

in the country having a security camp within the campus. Even the historic monument such as 

Kangla Fort was occupied by Indian security forces for decades and recently on November 20, 2004 
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it was handed over to the people. The people of Manipur understand whatever demands they put in 

front of the government can be achieved only through non-violent means.  

Conclusion 

We understand that Manipur is facing crucial problems both from the ethnic and insurgency related 

activities. We also know that these ethnic and insurgency are interrelated and a vicious cycle of 

violence prevails in the State from last decades. In course of conflict and violence, thousands of 

peoples have lost their lives and thousand of them became homeless and are displaced, many 

women got raped, tortured and even dead. Many people are fighting for justice, for their rights. We 

can feel and see the physical violence that take place in the state but ignored the structural violence 

that are facing by the people which is more insidious and indirect but more fatal than the observable 

physical violence. The forceful merger of Manipur into Indian Union and then placing Manipur 

under part C for more than 20 years, transfer of Kabaw Valley to Burma without the consent of 

people of Manipur, the imposition of AFSPA 1958 in the state despite of the several demands of 

removing by the people, the Greater Nagaland issue, lack of development in the state, feeling of 

xenophobia among the people of Manipur etc are some events that hurt the sentiment of people of 

Manipur. This structural violence of political repression and psychological alienation are often 

unnoticed and work slowly to erode humanistic values and impoverish human lives. Again the 

government as a mechanism to solve the problem of insurgency in the state enforced AFSPA 1958 

but it cannot fulfill its objective. Rather it violates the rights to life and right to live with dignity of 

people of the State. So the government should take up measures to overcome these conflicts while 

keeping in mind the structural violence that exist in different forms so as not to hurt the sentiments 

of the people. Then only a positive outcome can be seen otherwise there will be a never ending 

conflict and violence in the state. 
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Litmus Testing of the Constitutional Validity of  Tribunalization within the framework of the 

Companies Act, 2013: Dispute Resolution Mechanism to ensure Good Governance  

Ankit Awasthi 

 

Introduction:  

The concept of ‘Tribunalization’ is not new in Indian scenario. Its history can be traced back even 

before independence when on 25th January 1941 by virtue of Section 5A of the Income Tax Act, 

1922, Income Tax Appellate Tribunal as a quasi-judicial body came into existence with the motto 

‘Nishpaksh Sulabh Satvar Nyay’, which means impartial, easy and speedy justice. After that, 

several tribunals in specialized fields emerged to ensure effective and expeditious remedy like: 

National Green Tribunal, Competition Appellate Tribunal, Securities Appellate Tribunal etc. The 

Companies Act, 2013, newly enacted law to deal with incorporate entities in India, also covers the 

Institution of Tribunals to ensure effective and efficient remedy from the lens of corporate justice 

and governance point of view.  

It is pertinent to mention that law is required to cope up with the changing situations and 

requirements therefore in the field of corporate legislation (the then Companies Act, 1956) massive 

overhauling took place in in the name of Companies Act, 2013 (though enough work has already 

been done by J. J. Irani committee and recommendations of the same had been incorporated in the 

form of various provisions within the framework of the Companies Bill, 2012). It was much needed 

as after independence, the Companies Act of 1956 tried to adjust with changing environment for 

over more than 5 decades but after globalization domestic law was needed to be in line with 

international best principles, rules and practices. When the Companies Bill, 2012 received the 

assent of the President of India, Shri Sachin Pilot, the then Minister of Corporate Affairs himself 

observed it as, “a historic day for the country as it will usher in a new era in the Corporate 

Governance.” 

Several new changes took place in the present law which deals with incorporated entities in India. 

The necessity of a quasi-judicial authority in the field of corporate law has been addressed under the 

Companies Act, 2013 in the name of National Company Law Tribunal and National Company Law 

Appellate Tribunal. Framework for the same is provided in the Companies Act, 2013 under Chapter 
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XXVII which consists of Sections 407 to 434 and National Company Law Tribunal Rules, 2016. 

After judicial scrutiny Principal and other Benches of the Tribunals started to function and it is not 

only under the Companies Act, 2013 (appellate jurisdiction with National Company Law Appellate 

Tribunal in issues entertained by the National Financial Regulatory Authority) but under The 

Competition Act, 2002 and the Insolvency and Bankruptcy Code, 2016; National Company Law 

Appellate Tribunal became Appellate Authority to provide expeditious remedy. Importance of the 

same had been recently traced by the Supreme Court of India on 25th January 2019 in the case of 

Swiss Ribbons Private Limited and Another v. Union of India.1    

In this background the present paper is an attempt to analyze the National Company Law Tribunal 

and the National Company Law Appellate Tribunal with an object to trace its mechanism and 

functioning to ensure Contemporary Corporate Governance in Indian scenario. Research 

Methodology of the present paper titled “National Company Law Tribunal in India: Tracing the 

Mechanism to ensure Contemporary Corporate Governance” is Doctrinal. It is analytical and 

exploratory in nature.  

Litmus testing of the constitutional validity of Tribunal 

Seventeen years back, National Company Law Tribunal and National Company Law Appellate 

Tribunal have been first time introduced with the framework of the Companies Act, 1956 under 

Section 10FB and Section 10FC, by the Companies (Second Amendment) Act, 2002, consequent to 

the recommendations mentioned in the report of the high powered Justice Eradi Committee on ‘Law 

Relating to Insolvency and Winding up of Companies’ to replace the existing institutions - Company 

Law Board and Board for Industrial and Financial Reconstruction (BIFR)2 for the ‘corporate 

justice’3 point of view. In this respect Corporate Justice in the field of dispute settlement was done 

through the inception of National Company Law Tribunal and National Company Law Appellate 

Tribunal while consolidating the corporate jurisdiction of the followings institutions for expeditious 

disposal of cases point of view: 

• Company Law Board. 

• The Board for Industrial and Financial Reconstruction 

• The Appellate authority for Industrial and Financial Reconstruction 

                                                           
1 2019 Indlaw SC 77 
2 See, the concept paper, available at http://www.mca.gov.in/Ministry/pdf/conceptpaper.pdf (last accessed on 

January 1, 2019)   
3 Divesh Goyal, “NCLT & NCLAT Under Companies Act, 2013,” [2017] 77 taxmann.com 236 

http://www.mca.gov.in/Ministry/pdf/conceptpaper.pdf
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• Jurisdiction and powers relating to winding up restructuring and such other provisions, 

vested in the High courts 

After the inception of specialized tribunal in the field of company law Madras Bar Association as 

opposed the inception of Income Tax Tribunal earlier challenged the constitutional validity of 

National Company Law Tribunal and National Company Law Appellate Tribunal in the High Court 

of Madras. Finally, in the year 2010 in the case of Union of India v. R. Gandhi, President, Madras 

Bar Association4 it was decided by the Supreme Court of India that: ‘the creation of National 

Company Law Tribunal and National Company Law Appellate Tribunal under the Companies Act, 

1956 was not unconstitutional.’ 

However, the Supreme Court of India found certain provisions of the Companies Act, 1956 and 

rules relating to the selection criteria of technical members of these Tribunals, and the selection 

committee (to select members of National Company Law Tribunal and National Company Law 

Appellate Tribunal) were constitutionally invalid, and directed that: “Unless these defects were 

cured by legislative amendment, constitution of National Company Law Tribunal and National 

Company Law Appellate Tribunal could not be proceeded with.” After the judgment in the case of 

Union of India v. R. Gandhi, President, Madras Bar Association5, National Company Law Tribunal 

and National Company Law Appellate Tribunal could not be set-up and operationalized due to 

administrative reasons and further litigations on the matter.6  

After this, the Companies Act 2013 replaced the provisions of earlier Companies Law and under 

sections 407 to 434 institutionalization of tribunals took place to provide platform for contemporary 

corporate governance from expeditious remedy point of view. However, again it faced a process of 

litigation on the ground that: ‘notwithstanding various directions given in the case of Union of India 

v. R. Gandhi, President, Madras Bar Association in the year 2010, the new provisions in the 

Companies Act 2013 were almost on the same lines as were incorporated in the Companies Act, 

1956 and, therefore, these provisions suffered from the vice of unconstitutionality as well on the 

application of the ratio in 2010 judgment and, therefore, warrant to be struck down as 

unconstitutional.’   

                                                           
4 [2010] 11 SCC 1 
5 [2010] 11 SCC 1 
6 Raghav Kumar Bajaj, “Constitutional Validity of NCLT and NCLAT upheld by Supreme Court” [2015] 64 

taxmann.com 193 (Article) 
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On this matter the in the case of Madras Bar Association v. Union of India7 Hon’ble Supreme Court 

of India on 14th May, 2015 through the five-judges constitution bench headed by the then Chief 

Justice of India Hon’ble Justice HL Dattu, and Hon’ble Justice AK Sikri, Hon’ble Justice Arun 

Mishra, Hon’ble Justice Rohinton F Nariman and Hon’ble Justice Amitava Roy decided that: “The 

Set-up of both National Company Law Tribunal and National Company Law Appellate Tribunal 

under the Companies Act 2013 is constitutionally valid.” In this case it has been observed by the 

Supreme Court of India that, “National Company Law Tribunal is the first forum in the hierarchy of 

quasi-judicial fora set up in the Companies Act, 2013. The National Company Law Tribunal, thus, 

would not only deal with question of law in a given case coming before it but would be called upon 

to thrash out the factual disputes/aspects as well. In this scenario, National Company Law 

Appellate Tribunal which is the first appellate forum provided under the Companies Act, 2013 to 

examine the validity of the orders passed by National Company Law Tribunal, will have to revisit 

the factual as well as legal issues.”  

However, with respect to the selection criteria of the Technical members of National Company Law 

Tribunal and National Company Law Appellate Tribunal directions were issued which were 

addressed through amendments and after that tribunal came into existence through notification as 

discussed above on 1st June 2016 under the Companies Act, 2013. Here it is pertinent to mention 

that on 1st June 2017 Ministry of Finance, Department of Revenue, Government of India in exercise 

of the powers conferred by section 184 of the Finance Act, 2017 notified the Tribunal, Appellate 

Tribunal and other Authorities (Qualifications, Experience and other Conditions of Service of 

Members) Rules, 2017 to bring uniformity in relation to the appointment process, qualifications, 

service conditions, removal procedure etc. in tribunals.8  

Conclusion:   

National Company Law Tribunal and National Company Law Appellate Tribunal went through the 

process of judicial scrutiny as other tribunals in Indian scenario. Nevertheless, in a very short span 

of time these institutions have emerged as effective independent institutions with an aim to provide 

‘corporate justice’ in an expeditious manner from the lens of contemporary corporate governance in 

Indian scenario. In recent years, India emerged as a best destination for foreign investment and it 

improved its ranking under the “Ease of Doing Business Framework.” The Supreme Court of India, 

                                                           
7 [2015] 57 taxmann.com 289 (SC)/[2015] 126 CLA 111 (SC)/[2015] 131 SCL 26 (SC)/[2015] 3 COMP. LJ 1 

(SC)/[2015] 190 COMP CASE 484 (SC) 
8 MINISTRY OF FINANCE (Department of Revenue) Notification G.S.R. 514(E) [F. No. A.50050/9/2016-

CESTAT Pt-1] dated 1st June, 2017, available at https://dor.gov.in/sites/default/files/Rules%202017.pdf  

https://dor.gov.in/sites/default/files/Rules%202017.pdf
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on 27th March 2019 in the case of Madras Bar Association v. Union of India & Others9 started to 

check the constitutional validity of the Finance Act, 2017 in which primary issue is related with the 

streaming of Tribunalization in India. Therefore, more effective mechanism can be expected 

through the outcome of the judgment in near future. However, as a concluding remark it can noted 

that National Company Law Tribunal and National Company Law Appellate Tribunal have 

potential within the framework of the Companies Act, 2013 to ensure corporate governance in 

Indian scenario.            

 

 

                                                           
9 Writ Petition (Civil) No. 267/2012 
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River Pollution in India: Causes, Effects and Rejuvenation Strategy 

Brij Mohann Dutta 

     Abstract 

A river is a natural channel in which water flows downhill. The Ganga is the most important river 

of India 60th from the point of view of its basin and cultural significance. The Ganga is India’s 

lifeline. The Ganga basin consists 26% of India’s land mass. The Ganga basin covers eleven states. 

The Ganga is the pride of India. It is 37th largest river in the world.In India Ganga is called 

‘Gangaji’ a source of sustenance and salvation. It has largest river basin in India in terms of 

catchment area, supports about 43% of its population of catchment area. There was a time when 

Gangotri glacier extended upto Gangotri town 18 km away. Gangotri glacier has been under a 

state of continuous recession since 1935, with an average rate of 19 mtr/year.In India river 

pollution has crossed the mark of crisis. All the three river systems of north India i.e. Ganga, 

Brahmaputra and Indus are suffering from pollution. This is the most populated area of the world. 

Likewise in Southern India, river Godavari, Cauvery, Krishna and Mahanadi are highly polluted. 

Now rivers of India are converted into filthy drains.Water of river Ganga, while is considered as 

nectar, has become poisonous today. Today it is not even fit for bathing due to a dangerous 

bacteria found in the Ganga. The quantity of mud is increasing. The cities settled on the banks of 

river Ganga, dispose of sewage and industrial waste in the Ganga.The purpose of this paper is to 

analyse the reasons of pollution, contents of pollution the future of the river, how to control the 

pollution and give the new life to the rivers. What can be the short run and long run ways to review 

the rivers. 

Key Words: River pollution Sewage Pollution River Ganga, River Basin, Pollution Control  

INTRODUCTION 

A river is a natural channel in which water flows downhill. The flow of water through well defined 

channels is known as ‘Drainage’ and network of such channels is called a ‘drainage system’ A river 

drains the water collected from a specific area which is called its ‘catchment area’. An area drained 

by a river and its tributaries is called a ‘drainage basin’. The boundary line separating one drainage 

basin from the other is known as the watershed. 

Indian drainage system consists of a large number of small and big rivers. There are two major 

drainage systems. The Himalayan Drainage System. Mainly includes the Ganga, the Indus and the 

Brahamputra river basins. The Peninsular Drainage System is older than the Himalayan one, Most 

of the major peninsular rivers except Narmada and Tapi flow from west to east. The Mahanadi, the 

Godavari, the Krishna and the Kaveri are major rivers of this system. 

                                                           
 Asst. Professor, School of Law, Graphic Era Hill University, Dehradun 
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The Ganga is the most important river of India both from the point of view of its basin and cultural 

significance. It rises in the Gangotri glacier near Gaumukh (3,900 m) in the Uttarkashi district of 

Uttarakhand. Here it is known as the Bhagirathi. At Devprayag, the Bhagirathi meets the 

Alaknanda; hereafter, it is known as the Ganga. The Alaknanda has its source in the Satopanth 

glacier above Badrinath. The Ganga enters the plains at \Haridwar. It splits into two distributaries, 

namely the Bhagirathi and the Hugli. The river has a length of 2,525 km. It is shared by 

Uttarakhand (110 km) and Utttar Pradesh (1,450 km), Bihar (445 km) and West Bengal (520 km). 

The river finally discharges itself into the Bay of Bengal near the Sagar Island. 

The Yamuna, the western most and the longest tributary of the Ganga, has its source in the 

Yamunotri glacier. It joins the Ganga at Prayag (Allahabad). 

The water availability to each Indian in 2011 was 70% less than in 1951, and it will reduce further 

by 2050.1 Rising population is one of the reason, but dying rivers and depicted ground water have 

made the situation worst. Gangotri glacier is retreating largely due to climate change and partially 

because of excessive human interference with tourists and devotees using the area quite frequently. 

Out of 800 streams and tributaries of the Ganga, 470 have become seasonal and flow for only four 

months a year, which has led to a 44 percent reduction of water in the river.2 In the Ganga basin – 

the largest river basin in country – people have removed 94 percent green cover in the last 50 

years.3 

LAW AND RIVER POLLUTION 

•Water Prevention and Control of Pollution Act, 1974: Main objectives of the Act are to provide for 

prevention, control and abatement of water pollution and maintenance or restoration of the 

wholesomeness of water. It is designed to assess pollution levels and punish pollutes. The Central 

Government and State Government have set up Pollution Control Boards to monitor pollution by 

way of collecting water samples and their analysis, publication of names of offenders, water 

laboratories and analysis. 

Mechanism is through a permit or ‘consent administration’ procedure. Discharge of effluents is 

permitted by obtaining the consent of the State Water Board, subject to any condition they specify. 

•Article 21 of the Constitution of India: which assures the citizens of India the right to a healthy 

environment. 

•The National Green Tribunal Act, 2010: is an Act of Parliament of India which enables creation of 

a special tribunal to handle the expeditious disposal of the cases pertaining to environmental issues. 
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This Tribunal is also competent to hear cases for several Acts such as Forest Conservation Act, 

Biological Diversity Act, Environment (Protection) Act, Water & Air (Prevention & Control of 

Pollution) Acts. 

FACTORS RESPONSIBLE FOR RIVER’S POLLUTION 

1)Industrial Factors:  

a)Waste from pharmaceutical industry: is big factor under industrial waste. Environment Ministry 

of India classifies Pharmaceutical manufacturing as a “red Category” activity owing to the 

hazardous waste it produces. Due to toxic chemicals and heavy metals such as copper, lead, 

mercury and arsenic. The effluent treatment plants are inadequate for the task in hand. They are 

unable to handle the large volumes of waste being generated by the bulk drug manufacturing 

industry. 

A further problem is the way in which monitoring of pollution from pharmaceutical manufacturing 

is undertaken. Private, so-called independent laboratories are paid by the industry to carry out 

Environmental Impact Assessment of the pharmaceutical plant and give them a clean chit, 

providing certificates that say plants are well within the standards despite potential issues. 

Organisations charged with monitoring pollution have absolutely no teeth and in some cases are in 

league with the industry they are supposed to be monitoring. 

b)Waste from Tanneries – The waste water is made of high concentration of salts, chromium, 

ammonia, dye and solvent chemicals.  

c)Waste water from Paper & Pulp, Chemical, distilleries etc. – The paper mill wastewater contains 

colour, very high level of Biochemical Oxygen Demand (BOD), Chemical Oxygen Demand 

(COD), change in PH of water etc. The wastewater discharge from distilleries contains carbon and 

organic pollutants as well as suspended and dissolved solids.  

d)Waste Water from Slaughter houses – The main component from slaughter houses waste water is 

the feces, urine, blood, lint, fat, carcasses and non digested food in the intestine. The production left 

overs and cleaning of the facilities. The waste is detrimental due to it’s complex composition of 

fats, proteins, organic nutrients, fibers, pathogenic and non pathogenic micro organisms, detergents 

and disinfectants.  

2)Cultural Factors: In Uttar Pradesh, they call ‘Gangaji’ in place of ‘Ganga’ a source of their 

sustenance and salvation. It’s with this belief that scores throng the ghats in Varanasi to perform 

rituals and immense ashes in the river. It is a matter of faith for generations. It is believed that body 
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is made of ‘panch tatva’. This burden of faith has been borne by Ganga for centuries. Ages ago, the 

rationale was that the ashes – a collection of calcium, phosphates and other minerals from the 

human body – made the water mineral rich and that was a boon for farmlands. 

Today the ritual is misunderstood, and we see half-burnt bodies thrown into the river. Even our 

scriptures prohibit immersion of bodies in rivers. Nearly 33,000 bodies are cremated by the 

riverbanks in Varanasi alone every year. Thus requires 16,000 tonnes of wood and generates 800 

tonnes of ashes.4 

For the poor, banks of river turn burial ground. In Kaushambi district, the sandy stretch is dotted 

with mounds covered with saffron sheets. A close look reveals they are not shrines, but graves. 

Earlier, when there was adequate water, people who couldn’t afford a proper cremation would 

dump the body in the holy river for salvation. This social change is not due to any new beliefs and 

practices. But solely necessitated by the decrease in the water levels of the holy river.5 

Allahabad’s daily struggle is also similar to Varanasi, 300 pilgrims visit Sangam to immense ashes 

everyday, 60 kg of puja waste thrown into Sangam everyday. This includes polythene also, 30 

bodies cremated daily at Daraganj Ghat using 120 quintals of wood.6 

Mass-bathing in Ganga during pilgrimages may be contributing to anti-microbial resistance (AMR). 

It is said to be the reason for certain key antibiotics becoming ineffective against diseases, including 

tuberculosis.7 The levels of resistance genes that leads to ‘superbugs’ were found to be about 60 

times greater during the pilgrimage months of May and June than at other times of the year.8 

‘Jal Samadhis’ of Seers is immersion of bodies of dead seers. Even the saints are aware of the facts 

and have been demanding allocation of land for ‘bhu-samadhi’ (burial in earth)’ for deceased saints. 

3)Domestic Waste from Households: Only about 7% of waste water generated in cities and towns is 

treated while the rest 93% is discharged into the open or water bodies. Similarly, about 56% of 

individual household toilets have no sewerage connection.9 34.8% of waste water is conveyed to 

treatment plants or proper disposal sites, of which only 6.7% is treated.10 An off-cited reason for 

households not using their toilets in lack of water supply and shallow pits, which means that these 

will get filled soon. About 20% of the households in urban areas lack toilets and depend or shared 

toilets. Approximately 17.4% of the urban population lives in slums.11 

Urban local bodies are inconsistent in de-sludging septic tanks and soak-pits. Only 2%-4% of septic 

tanks and pits are cleaned annually. In most urban areas and a major proportion of the emptied 
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sludge is discharged into open fields and water bodies, more so when private contractors undertake 

the task.12   

Other components of pollution in rivers are disposal of plastic, disposal of sewage, open defecation 

near water bodies, washing of clothes and animals washing. 

4)Use of Drugs for Healthcare: Pharmaceutical drugs and their metabolites, which reach the water 

bodies through, waste water. It is a worldwide problem now due to outmoded infrastructure sewage 

overflows. Most such pollution comes simply from the drugs having been cleared and excreted in 

the urine. The portion that comes from expired or unneeded drugs that are flushed unused down the 

toilet, this practice is prominent in hospitals as compared to domestic sector. This include drug 

molecules that are too small to be paltered out by existing water treatment plants. Drugs such as 

antidepressants, contraceptive drugs, antihistamines. World’s highest drug pollution levels found in 

Indian streams. 

Use of contraceptive ethinylestradiol (EE) was developed in the 1930s and was introduced for 

medical use in 1943, and in birth control pills in the 1960s. Today EE is found in almost all 

combined forms of birth control pills and is nearly the exclusive estrogen used for this purpose. The 

hormones available in contraceptive reaching to rivers through domestic sewage. European Union 

has taken up the measures to control these hormones in the rivers. As use of contraceptive in 

European countries is very much in use so the rivers there are under a great danger. Slowly the 

trend of use of contraceptive in India is also rising so we have to timely adopt the measures to 

protect our rivers from this pollution. 

The process of upgrading existing plants to use advanced oxidation processes that are able to 

remove their molecules are very expensive. Fish behavior on antidepressants has been noted to have 

similar impacts and reducing risk-averse behavior and thereby reducing survival through predation. 

5)Agricultural Sector & River Pollution  

a)Fertilizer: 35% of fertilization takes place in the Ganga Basin, improper application as applying 

before a rainstorm can lead to fertilizer runoff. Due to this runoff over production of algae takes 

place which deoxygenates the water. Leaving less oxygen for the inhabitants of the water system, 

crippling the environmental system. 

b)Pesticides & Herbicides: These are applied to agricultural land to control pest that disrupt crop 

production. Pesticide leaching occurs when pesticide mix with water and move through the soil to 
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ground water. Pesticides and herbicides are used in a very irregular manner by our formers due to 

negligence or for the greed of higher crop production can create an alarming situation. 

c)Agricultural Pollution: It is biotic and abiotic byproducts of farming practices that result in 

contamination of ecosystems. The pollution may come from variety of sources from agricultural 

practices. Manners and biosolids contain many nutrients consumed by animals and humans in the 

form of food. They also contain contaminants including pharmaceuticals and personal care 

products. 

 6)Oil Spill: Oil spills can travel great distances depending on the direction of wind and waves. 

Recently Bangla Oil Spill. The slick spread along a 60-70 km stretch on the Sela river and entered 

the network of channels. St. Martin Island, a coral reef area where the ecology is extremely 

sensitive and disasters like the oil spill can wreak havoc. “Turtles turning to St. Martin Island for 

nesting were most vulnerable as well as the huge fish stock, including Hilsa. 

The oil spill always affects the oxygen content in water and hamper fish stock. This hurts the 

livelihood of fishermen. Mangrove their will also get effected. As oil settles on forest topsoil, seeds 

that germinate on ground will die. Mangroves unable to regenerate, seeds staple food of Pungash 

fish that’s also food for crocodiles. Crabs that make up largest single group in the forest face biggest 

threat. If crabs hit, dolphins and tigers affected. This Sunderban delta is home to rare and 

endangered species, has three sanctuaries for Irawaddy and Ganga dolphins, hundreds of Royal 

Bengal Tigers, Indian Otter, spotted dear. 

7)Population Density: Due to increase in population efforts in the direction of managing the river 

pollution become insufficient in all aspects. As a country we have to think on this seriously and 

adopt some measures as early as possible. 

8)Eutrophication/Hypertrophication: When a body of water becomes overly enriched with minerals 

and nutrients that induce excessive growth of plants and algae. This process may result in oxygen 

depletion of the water body. This may be due to sewage water mixing with rivers, dairy industries 

waste etc. 

 River Pollution and Efforts Made in Recent Time:  

Measure rivers in country need urgent medical attention. Recently ‘RALLY FOR RIVERS’ was 

started by Sadhguru Jaggi Vasudev. He said during campaign “You an I will come and go but the 

rivers which have been flowing for a million years will remain.” A time has come when we don’t 
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have to approach this problem emotionally or politically but scientifically and strategically and it is 

for this purpose that the rally was started. 

It is important to “Plant trees on river banks and protect them”. For a permanent solution, country 

needs to have a policy under which people treat rivers as a national treasures. 

The Gyaspur forestry experiment of the Ahmedabad Municipal Corporation. A 29-acre green zone, 

packed with 47,000 trees, now brings a fresh air to the Sabarmati river named the third most 

polluted river in the country by Central Pollution Control Board four years ago. 

The green zone was also an attempt to compensate for the trees cut to pave the way for development 

in the city and complement the steles efforts to develop the environs of the river in city. The thick 

plantation has started attracting birds, animals and insects driven away by rapid industrialization 

and pollution. It is now home to 110 species of birds, including migratory varieties. 

Gyaspur is an example of how trees and plants beside a polluted river become ecosystem engineers. 

Your allow trees and plants to colonize a bare river sediment path and they will do everything – 

from trapping of sediments to reteation of seeds.13 

Narmada has helped Madhya Pradesh become an agricultural power house. Epic initiatives were 

taken by state of Madhya Pradesh. First, the Madhya Pradesh assembly passed a resolution in May 

2017, to declare the river a living entity. Second, On July 2, 2017 six crore saplings were planted 

along it across the breadth of Madhya Pradesh in a span of 12 hours.14 

Most plantations have 20% survival rate but the state hopes for 70% from this one by making 

village – level committees responsible for their protection. Plantation sites will be divided into grids 

and volunteers assigned to each grid. Further the state thinks to use GPS to track survival rates. 

Trees can revive our rivers; trees help rainwater seep into soil several hundred times faster because 

living and draying roots make soil porous by creating a network of well connected minuscule 

channels. Water absorbed by soil can percolate both downward and sideways. This kinds of 

underground water how, called base flow can feed streams and rivers wherever the water table 

intersects the streambed.15 

The High Court of Uttarakhand at Nainital has granted the Ganga the ‘living entity’ or a ‘legal 

person’ and ordered the shut down of many industrial units creating pollution in the river. Recently 

the High Court of Nainital had suo-motu taken cognizance of pollution of the Ganga through U- 

tube video. 

CONCLUSION AND SUGGESTIONS 
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•There should be River Valley Authority for each river for River Water Management in the form of 

legislation. 

•Simultaneous analysis of schemes of elimination of pollution from rivers. 

•All State Governments and Local Bodies must ensure that no sewer and other domestic waste is 

let-off in the rivers by industrial and commercial establishments and for this all sub- divisional 

magistrates to ensure due compliance of the objective. 

•Total ban on use of plastic for which alternates are there. Plastic was the invention of the 20th 

century it has revolutionized so many sectors and created havoc due to its ill management 

throughout the world. 

•Farmers of the country must be educated on reasonable use of fertilizers, herbicides and pesticides 

– they should be motivated towards organic pharming in a phased manner. By the process of 

‘leaching’ agricultural chemicals can wash into rivers and poisoning them. 

•There must be strict norms for industries for industrial processes’ not to release water without 

treatment of industrial waste. 

•Only 7% of the wastewater generated in cities and towns is treated. The sewerage treatment must 

be increased on mission mode by all states, all Municipal Corporations and Panchayats etc. 

•There should be an established mechanism process of sludge throughout the country. 

•Maintenance of the natural minimum flow of the river till the seacoast. 

•On public land, plant native and local trees for at least 1 km on both sides of rivers. 

•Prohibition of use of chemical fertilisers and pesticides in flood plains. 

•Declaration of land along rivers on ecologically sensitive area. 

•Make micro irrigation compulsory as 75% freshwater is used for irrigation. 

•Setting of strict rules for sand mining along rivers. 

•Fossil fuels used in the shipping industry is also an important cause of water pollution. So there 

should be alternatives to this also. 

•Heated water from power plants: this reduces the oxygen content in water so a reason for the 

pollution. 

•Promotion of love for rivers by performing Aartis at different new places on bank of rivers. 

•Need to involve the NGOs for all types of river pollution for spreading information, implementing 

policies, search for non-compliance of laws by stakeholders in water pollution. 
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•Involvement of workforce of MANREGA in plantation and caring plants by watering and 

protection along the riverside with geo-tagging of all trees. 

•Association of faith with clearing or protecting the river. On occasions like birth or marriage, 

people should be persuaded to plant a tree next to the river or clean it. 

•A shift from immersing ashes in the river completely to immersion of a pinch and scatter the rest in 

field. 

•Civic bodies must help change mindsets and promote ecofriendly methods of cremation. 

•India has 20,0000 km of riverine land. Nearly 25% of this is government land. This should be 

forested. 

•There are people who are in favour of river linking and those against it. There should be a joint 

effort from science and politics to take a decision. 

•All the states having major rivers, their Assemblies should pass a unanimous resolution to declare 

the river a living entity. 

•After plantation guardians of the saplings must be appointed right down to the village level. 

•For a permanent solution, the country needs to have a policy under which people treat rivers as a 

national treasure and direction for the nation on how we handle our soil and water 
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Study of Buddhist Economic System in Present Context 

 Dr. Avinash Kumar Jha 

Abstract. 

The Buddhist State is advised to provide all people with a minimum income. Radiation theory sees 

the economy prospering through the virtuous actions of individuals following the moral law. Early 

Buddhist writings generally accept existing political and economic institutions, even while 

providing a democratic social ethos revolutionary for its time. King Asoka, greatest of all Indian 

emperors, pursued a fiscal policy even though he believed only meditation could help people to 

advance in moral living. But canonical beliefs about economic activity are much more ambiguous 

than economic literature often indicates. Hence today there are rightist and leftist Buddhists, 

differing in interpretation.  

 

Key Words:  Buddhist- Economic, Theravadin literature, prosperity, peasant, modern economies, 

moral, capitalism and communism, Ideas. 

 

Early Buddhist writings generally accept existing political and economic institutions, even while 

providing a democratic social ethos revolutionary for its time. Theravada Buddhism has "nothing 

comparable" to Western analyses of "distributive justice." Theravadin literature on distributive 

justice, nor is it the poor as such who are for the Theravadas the primary object of beneficence This 

does not mean indifference to the poor, for one's economic status is not only dependent on the laws 

of kamma, but is also complemented by the moral virtues of compassion and generosity. It should 

be added that the revered Buddhist kings are also known for the financial aid which they provided 

for the poor; indeed, the " Cakkavatti -Sihanada Suttanta" advises kings to give their gifts to all who 

are poor. Moreover, gifts to the monks and to the monasteries do not prevent them from providing a 

refuge for the destitute or from redistributing such beneficence to the indigent. 

Thus although there is little discussion of distributive justice, redistribution of income, either 

through the public, private, or monastery sectors, is certainly regarded in a favorable light. In order 

to favor the spiritual improvement of the population, the State is justified in taking steps to provide 

all people with a minimum income. Whether the motive for redistribution is to spread the dhamma 

(in a Buddhist economy) or to increase distributive justice (in a Western economy) seems a bit 

irrelevant; in both cases, it should be added, the limits of redistribution are difficult to determine. 

                                                           
 Associate Professor, Deptt. of History , J.N.L.College, Khagaul, Patna. 
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The Buddhist theory of radiation sees the economy prospering through the collective impact of the 

virtuous actions of individuals following the dhamma. In many respects it parallels Leibenstein's 

conception of efficiency as determined by an "atmosphere." This, of course, provides a considerable 

contrast to the views of Adam Smith who saw an economy prospering through the self-interested, 

not consciously virtuous, actions of individuals. Buddhists argue that since the economy can 

ultimately prosper only through virtuous action, ultimately the only hope for prosperity lies in a 

regeneration of human kind. Buddhists hold that any appropriate dhammic action inevitably leads to 

an increase of the material wealth of the community. A stark contrast to this theory of economic 

radiation is exemplified by the writings of such Western theologians as Reinhold Niebuhr, who 

have argued that individual and social progress, in both material and spiritual senses, may be quite 

different in certain situations; further, personal virtue does not always carry directly over into social 

virtue.     

The major part of the Buddhist canon does not appear to discuss any alternative means of 

distributing goods and services beyond the market.Thus their analysis of trade is quite 

straightforward. The Buddhist discussion on right livelihood prohibits trade in certain goods and 

services, which means that all other types of trade are apparently allowed.  In an interesting 

comparison between trading and agriculture as means of livelihood, the Buddha also notes that both 

can bring high or low returns, depending on the circumstances; however, trading is an occupation 

with little to do, few duties, a small administration, and small problems, while agriculture is the 

reverse. One of the most favored of Buddha's disciples was Anathapidika, a merchant who was 

generous to the cause and who was highly praised for his piety. Some scholars ( Reynolds, 1988) 

claim that early Buddhism was particularly attractive to merchants, a marginal group adopting a 

marginal religion which had a strongly democratic nature. All of this raises a difficult point 

concerning Buddhist beliefs about the functioning of the market.  

How relevant is this to the economy? If we adopt the reasonable "Austrian" view that the 

competitive market can not properly function without rivalry, then it can be argued that innovation 

or "vigorous" market activities can not take place in a Buddhist economy. As Schumpeter pointed 

out, innovations bring the winds of creative destruction, which can cause economic distress to the 

non-innovators. Similarly, rivalry in a market where the available demand at an equilibrium price 

would drive a number of firms out of business would also lead to similar distress. We can lack 

attachment to our wealth and yet still experience considerable pain in the process of being deprived 

of our customary livelihood. In both cases, it must be added, the exact incidence and extent of the 

pain are unanticipated by the participants who are the cause of this distress. 
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One receives the strong impression that early Buddhist writings generally accept existing political 

and economic institutions, even while providing a democratic social ethos which was revolutionary 

for its time. For instance, the Buddha did not appear to challenge the general framework of the 

kingship; and in so far as he did not strongly urge the freeing of slaves he appeared to accept the 

institution of slavery (Gard, 1960, p. 225). The Buddha did represent a break from older social 

traditions in that he did not condemn urban institutions and seemed aligned with such groups as 

merchants. 

Additional insight into State economic activities can be gained by examining the records of some of 

the "righteous rulers" who are revered by the Buddhists. Unfortunately, the economic parts of this 

literature are not extensive because the monks writing such manuscripts were more concerned with 

their spiritual lives, rather than their statecraft, an orientation most apparent in the well-known 

discussion of King Malinda. It should also be noted that because of the participation of the State in 

the operations of the irrigation systems in many of these countries, the crown had a fairly active role 

in the economy. 

The prototypical important righteous founder of the Mauryan dynasty in indict and one of the 

greatest of the Indian emperors.2 From Asoka's edicts it appears that he generally accepted the 

economic and political institutions of his time. For instance, he did not condemn either torture 

(although he spoke of the necessity to avoid "unjust torture" or the killing of criminals, (Nikam and 

McKeon, 1966, p. 61), which seems peculiar with regard to his reverence for life, especially of 

animals. The various writings on economic policy are both unsystematic and diffuse; they certainly 

do not define very exactly what type of economic policies should be followed or, in any very 

specific sense, the economic principles underlying such action. However, one important assumption 

behind such policy advice is simple a king following the dhamma and listening to the advice of the 

monks will know what are the correct policies to follow. These moral policies will bring prosperity 

according to the doctrine of radiation. 

It should be clear that canonical Buddhist beliefs and attitudes toward economic activity and capital 

formation are much more ambiguous than often stated in the economic literature ( Ayal, 1963). The 

purpose of this section is to delve into three economic problems posed within the framework of 

canonical  impact of canonical Buddhism on actual economic practices and beliefs in Buddhist 

countries is a much more complicated subject, especially since these vary considerably from 

country to country, and they must be left for another occasion.)In common with all religions which 

emerged in peasant economies, Buddhism has a number of doctrines which point toward the 

relationships within a small community as a behavioral ideal. The emphasis on simple living 
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discussed above reinforces this idea. Further, according to Gard (1964, p. 112), Buddhism has a 

strong personalistic ethic, e.g., a preference for settling questions of equity and justice on a person-

to-person basis, rather than by a legalistic technique or stated principles. Their belief that work 

should enable a person to overcome ego-centredness by joining with others in a common purpose is 

another sign pointing to the benevolent nature of the small scale community, in contrast to the large, 

urban community. Modern Buddhists, e.g., Buddhadasa BhikLu (1986, p. 86) argue that social 

problems seem to grow as people begin living in larger and larger groups and that such complexity 

and development leads to an overvaluation of "quantity" and an undervaluation of "quality. " 

The canonical scriptures appear to provide few direct guideposts for living in highly complicated 

and impersonal urban complexes. Two approaches are possible to imagine: (a) Traditional doctrines 

would be extrapolated to meet the new situation, e.g, right mindedness could be reinterpreted for the 

needs of such a setting; (b) Attempts would be made to avoid the creation of such conditions. The 

latter alternate would require the deliberate maintenance of small, face-to-face communities; small 

factories; considerable self-sufficiency; dampening of the class struggle of workers and property 

owners by social forces, and maintenance of high direct and indirect barriers to trade with the 

outside world. all of this would be accompanied by a considerable loss of productivity and lower 

living standards. This, however, would be quite consistent with the beliefs about production for 

needs, rather than wants, and for simplicity of life style. Such self-contained communities would 

also reduce external trade and thus reduce the temptation of merchants to deviate from the dhamma 

by becoming too attached to their profits of trade. In a small community, it may be easier to enforce 

social controls to prevent trade profits from being too high. Finally, the fall in income from the loss 

of economies of scale which occurs in small-scale economic communities is, as noted above, one 

way of reducing the possible corruption of attachment arising from consumption of luxury goods. 

Although I have not seen proposals for such small-scale, autarkic communities in the Buddhist 

literature available to me, some--such as Mahatma Gandhi and E. F. Schumacher have viewed this 

idea with favor. Certain of Gandhi's disciples (Das, 1979) have explored at considerable length how 

the modern society and economy could be arranged under such a principle while minimizing the 

loss of production. Some Buddhist social commentators took a very passive view toward economic 

policy, arguing that it is even useless to try to correct some obvious shortcomings of the economy. 

In more recent times this appears to be changing and a considerable number of Buddhist 

intellectuals start their analysis of economic systems with a critique of the obvious defects of both 

capitalism and communism, then to argue that since Buddhism is a doctrine of the Middle Path 

Way, it is possible to draw upon the positive aspects of both types of systems while, at the same 
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time, arranging matters so as to avoid the general materialism and spiritual sickness which is found 

in both systems. The real question, of course, is what must the economy look like and what must the 

State do to avoid the various specified evils, while increasing virtue. 

The Buddhist canon provides arguments for all sides of the political spectrum for reconstructing the 

economy. For purposes of illustration it is useful to compare the ideas advanced by the far left 

(Buddhist socialists or communists) and right (Buddhist traditionalists). Representing the left I draw 

upon the doctrines of the Buddhist socialists as summarized by Sarkisyanz (1965, 1978); 

representing the right I draw upon the writings of a Thai monk, Buddhadasa Bhikkbu (1986).4 I 

have not been able to locate any intellectual in recent years justifying some type of laissez-faire 

capitalism by recourse to the Buddhist canon, although it is not hard to imagine updated versions of 

the arguments advanced by Shway Yoe (noted above) combined with some notion that it is 

primarily individual actions, rather than governmental moral prescriptions and policies, which lead 

to a virtuous society. 

Buddhadasa has little discussion of public ownership of the means of production, apparently taking 

a pragmatic stand in favor of current arrangements based on the necessity of private property arising 

from human frailities. The Buddhist socialists have favored considerable nationalization of the 

means of production. For instance, land nationalization by arguing that by eliminating private 

bwnership of land, the class struggle based on the illusion about the importance of property could 

be eliminated as well (Sarkisyanz, 1978).  Both the right and the left Buddhists favor a certain 

minimal redistribution of income so that the basic consumption needs of all are covered. However, 

based on traditional arguments, Bhikkbu can still support the maintenance of class distinctions, 

albeit based on function and duty rather than inherited wealth. Others of the left argued for 

redistribution, drawing upon arguments about the rough economic equality found in the monastery. 

On the right, Buddhadasa Bhikkhu has drawn those limits rather widely: He called his ideal system 

"dictatorial dhammic socialism" which, among other things, means that moral governmental 

policies should be carried out "expeditiously"; this differs from tyranny, he argues, since in the 

latter the policies carried out do not serve the general interest. In any case he is not shy in urging 

governmental coercion to force people to contribute their labor to public works construction. 

In short, the vagueness of the Buddhist canon on economic matters combined with its complexity 

and length allows room for quite different interpretations of an ideal economic system in modern 

times. But the really difficult problem is to determine what part of the canon will be taken seriously 

under what circumstances The Buddhists' moral critiques of modern economies have cogency, as do 

their investigation of possible alternative economic policies. 
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Treasury Stock: Topsy-Turvy Track 

Dr. Ashish Kumar Srivastava 

Abstract 

“The Corporate Governance in India is shaken by repetitive scams which is denting the image of 

regulatory framework. Corporate Governance stands for ‘accountability’ and ‘transparency’. 

Companies being legal person and having corporate personality can buy shares. Inter-corporate 

investments give better controlling over the affairs of company. At times company are also allowed 

to hold securities of their company which is known as ‘treasury stocks’. However voting rights of 

such shares are suspended, and such situations emerge in cases of ‘Merger and Acquisitions’ and 

‘Buy-back of securities.’ Under these situations a company is allowed to hold securities of own 

company. Section 232 provides for prohibition of treasury shares and this came in to effect in 2016. 

These shares are to be extinguished or cancelled. Treasury stocks can be oppressive to minority 

shareholders and these provisions only are strengthening the corporate governance. The cases of 

abuse of treasury stocks by Reliance, M& M and Escorts are some illustrations. Recently Uday 

Kotak Committee Report and MCA, Committee of Experts also raised its concerns about abuse of 

treasury stocks. Through this paper the author tries to find out the cases in India wherein the 

treasury stocks have been abused and loopholes still existing and solutions thereto.” 

 

Introduction 

Corporate personality is created for wealth management and profit maximization. The principle of 

corporate personality of a company was recognized in the case of Saloman v. Saloman & Co1. 

Corporations initially and gradually fulfilled the aspirations of human beings by supplying the 

goods and services. Corporations rose to mammoth size in modern era. Shares of company are 

wonderful legal instrument to include general people in corporate governance process. Shareholders 

can buy shares and participate in corporate governance. Companies are legal person so it can hold 

shares of another company. Inter-corporate investment is a phenomenon in corporate world. People 

buy shares to sell it in secondary market and make profits and at the same time they also get 

dividends. IPO and FPO are the mode wherein share of public listed entities are purchased. 

Generally, a company cannot buy its own shares and it is like transferring property to self.  

There are some times when company buys its own shares which is known as treasury stock. 

Treasury shares are purchased by Company in itself. A company is a legal person therefore it can 

buy and dispose of properties. Companies can also purchase shares of other company, but a 

company is prohibited to buy shares of own. In situations of merger and acquisitions (M&A) 

companies have cross holdings may hold shares of own and in case of buy back also companies 

                                                           
 Assistant Professor, Faculty of Law, University of Lucknow  
1 [1895 – 99] All ER Rep 33 
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may have treasury shares.  In case of a merger and acquisition of two companies if share swap is to 

be done in the whole ‘deal’ and in the process companies may result in own shares of self. If there 

are two companies A and B and company A holds shares in B Company. B company is to merge in 

company A and all shareholders of company B are to be issued shares in Company A then A shall 

be allotted shares in itself after merger. Treasury stock is also created in merger of subsidiary and 

holding.2 

Treasury Stock: Evolution 

As a rule, a company must not purchase its own shares. This was established in the old English case 

of Trevor v. Whitworth3 This rule was enunciated for two basic reasons: first, to avoid a reduction of 

capital to the prejudice of the creditors and second, to stop companies trafficking in their own 

shares. 

As a general rule, a company limited by shares or by guarantee and having a share capital may not 

acquire its own shares by purchase, subscription or otherwise4. This prohibition does not apply in 

cases of redemption of preference shares or reduction of share capital. 

Over the decade, Britain has reformed and re-cast the two most prominent rules area: the rule 

against corporate share repurchases, and the rule against assistance. These reforms, which were long 

overdue are commendable.5 

Until recently, a corporation's purchases of its own securities in many instances have been 

considered entirely proper. The board of directors, for example, may decide to purchase shares for a 

variety of reasons, namely, to fund stock option or retirement plans, to acquire treasury shares with 

a view towards future acquisitions, or the board may simply feel that the company's shares are a 

good buy since they are thought to be worth more than is reflected by their then current market 

price6. 

The use of treasury stock rather than newly-issued shares is a fairly common practice in the funding 

of employee benefit plans. It has the obvious advantage of not diluting the equity of existing 

shareholders.7 

                                                           
2 Henry W. Ballantine, “The Curious Fiction of Treasury Shares”, 34 CALIF. L. Rev. 536(1946) 
3 1887 12 App Cas 409. 
4 Companies Act 1985,  sec. 143(1). 
5 John Kiggundu, “The regulation of corporate dealings in own shares: the position in Botswana and Britain” The 

Comparative and International Law Journal of Southern Africa, Vol. 26, No. 1(March 1993), pp. 17-48at 47   
6 W. McNeil Kennedy, Transactions By A Corporation In Its Own Shares, The Business Lawyer, Vol. 19, No. 

2 (January 1964), pp. 319-337 at 323 
7 Richard L. Baker, “Purchases By A Corporation Of Its Own Shares For Employee Benefit Plans” The 

Business Lawyer, Vol. 22, No. 2 (January 1967), pp. 439-448 at 439 



71 
 

In case of buy-back of shares governed by Buy-Back Regulations a company may buy back its 

shares from its shareholders. Generally, after buy-back company has to destroy the shares. 

According to SEBI regulations it has to be extinguished within seven days. In case of M &A or 

buy-back treasury stocks are held and most prominently in cross holding of shares and post-merger 

treasury stock are held by companies. Companies Act, 2013 prohibits holding treasury stock under 

section 2328. Treasury stock is often abused by promoters and people having controlling shares 

against minority of the company or dissenting shareholders. 

Indian Perspective 

Section 77 of Companies Act, 1956 provided for prohibition of a company of holding its own 

shares9. Companies started holding treasury stock by creating trust which holds shares for company 

and its shareholders. Section 77A suspended voting rights of such shares and declaration of 

dividend also. 

Some illustrations are worth quoting in 2002 Reliance Industries Limited (RIL) merged with 

Reliance Petroleum and then RIL held stake in RP as it was holding company of it. After the merger 

the RP shareholders were allotted shares in share swap. In 2007 same happened in the merger of 

RIL with Indian Petrochemicals. There is a prohibition under section 77 so a trust was created to 

hold shares of RIL in lieu of RP shares. The Petroleum Trust held 7.2% stake in RIL after merger. 

In the merger of Japypee Hotels, Japypee Cement, Jayprakash Enterprises and Gujarat Anjan 

Cement a trust was created to hold securities post-merger in its own. In 2006 due to merger of 

United Spirits with Shaw Wallace the USL Benefit Trust held 2.75% stake as treasury stock. In 

2010 it was reported that Mahindra & Mahindra, BPCL and Indian Oil Corporation also held 

treasury stocks in their own companies. 

The truth is that ‘treasury stock’ is merely authorized stock which may be reissued as fully paid 

without some of the restrictions upon an original issue of shares as to consideration and as to 

preemptive rights, if any.10 

If shares in corporation A are purchased or held by corporation B, the shares of which are wholly 

owned or controlled by A, it would seem that such shares are not to be regarded as in legal 

contemplation treasury shares of the parent11. 

                                                           
8 Proviso of Section 232(3)(b) of the Act. 
9 http://www.mca.gov.in/MinistryV2/access+to+capital.html. 
10Henry W. Ballantine, “The Curious Fiction of Treasury Shares”, 34 Calif. L. Rev. 536 (1946) at 538 
11 Golden State Theatre & Realty Corp. v. Comm'r (C. C. A. 9th, 1942) 125 F. (2d) 641; Vanderlip v. Los 

Molinos Land Co. (1943) 56 Cal. App. (2d) 747, 755, 133 P. (2d) 467, 472; Lawrence v. I. N. Parlier Estate 
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Treasury shares are indeed a masterpiece of legal magic, the creation of something out of nothing. 

They are no longer outstanding shares in the hands of a holder. They are not outstanding because 

the obligor has become the owner of the ‘obligation’ as in the case of reacquired bonds.12 

Treasury shares do not have voting rights, dividend rights or distribution rights on liquidation, so 

what rights, if any, remain? Perhaps the 'right' of the corporation to reissue its treasury shares for a 

valuable consideration if its charter law permits-but that is a mere incident of incorporation which is 

applicable to unissued as well as issued shares. Treasury shares are not a corporate 'asset' and 

cannot be considered as an asset in computing net assets or surplus available for dividends or share 

purchases.13 

Many of these corporations desire to reduce their equity base and select repurchase as the most 

effective way of accomplishing the reduction. Other companies, however, engage in re- purchase to 

prevent the expansion of their equity as the need to issue additional shares arises. Other major 

motivations include share repurchase (1) as a good investment, (2) to support the market, (3) to 

eliminate small stockholders, and (4) to gain or improve control.14 

‘Treasury Shares’ Are Not Assets. It follows that "treasury" shares, like other unissued shares, can 

never properly be construed as a corporate asset. Such treatment, it is true, has often been accorded 

to acquired shares in practice, but it cannot be soundly supported, under any circumstances.15 

Treasury Stocks: Merits and Demerits 

Treasury Stock has its own merits and demerits. Companies holding treasury stocks continue to 

hold the shares in stead of cancelling or extinguishing it. Treasury stocks give the companies an 

opportunity of selling the shares subsequently to raise money without bringing IPO or right issue. In 

2009 Reliance sold its treasury stock and raised Rs. 3188 Crores. Treasury stock are also used to 

dilute the stocks and repel the hostile takeover.16 

Treasury stock often goes against the spirit of shareholders’ democracy as it may abused against the 

minority shareholders. The treasury stock holders are abused by promoter and allied group against 

the minority and dissenting shareholders as they carry voting rights. The trustees exercise the voting 

                                                                                                                                                                                 
Co. (1940) 15 Cal. (2d) 220, 229, 100 P. (2d) 765, 770; Italo Petroleum Corp. v. Producers Oil Corp. (1934) 

20 Del. Ch. 283, 174 Atl. 276. 
12 Henry W. Ballantine, “The Curious Fiction of Treasury Shares”, 34 Calif. L. Rev. 536 (1946) at 537. 
13 Hills, Federal Taxation v. Corporation Law (1937) 12 Wis. L. Rev. 280, 299. 
14Leo A. Guthart, “Why Companies Are Buying Back Their Own Stock “Financial Analysts Journal, Vol. 23, 

No. 2 (Mar. - Apr., 1967), pp. 105-110 at 110 
15 W. A. Paton, “Postscript on Treasury Shares” The Accounting Review, Vol. 44, No. 2 (Apr., 1969), pp. 276-

283 at 278 
16http://www.business-standard.com/article/companies/ril-raises-rs-3-188-crore-from-treasury-stock-sale-

109091800045_1.html . 

http://www.business-standard.com/article/companies/ril-raises-rs-3-188-crore-from-treasury-stock-sale-109091800045_1.html
http://www.business-standard.com/article/companies/ril-raises-rs-3-188-crore-from-treasury-stock-sale-109091800045_1.html
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power on the stance of promoters against minority. In the case of Petroleum Trust it is controlled by 

RIL management. The treasury stock gives additional voting rights to promoters and managers and 

gives better control to the promoters. 

In 2012 the merger of Escorts with its three companies was opposed as the treasury stock created by 

such would have increased the shareholding from 12.43 to 41%. The treasury stock was to be held 

by Escorts Benefit and Welfare Trust which would have a shareholding of 30.4% which would have 

given the promoter family 41.1% voting rights. On cancellation of treasury stock merger was 

approved. The treasury stock has been duly criticized as it against the corporate governance norms 

and recently the Uday Kotak Committee recommended that treasury stocks must be duly 

extinguished.  

Companies Act, 2013 & Judicial Response 

Companies Act, 2013 does not provide for treasury stock and prohibits it and under a merger 

scheme it cannot be held. The provisions17 regarding buy-back by a company of its own shares have 

been subjected to a significant change with the incorporation of section 67, 68 and 77 A of the 

Companies Act. In many cases, the court also clarified that these provisions apply only in respect of 

buying by a company of its own shares. In EDC Ltd. v. GKB Ophthalmic Ltd.18 the issue was 

whether section 77 and 77 A can be attracted when a promoter is going to buy the company’s shares 

from the equity investor as per an agreement with a company. Deciding favorably the court held 

that section 77 A can be applied in case of buy-back of shares by promoters of company from 

equity investor. 

In Smart link Network Systems Ltd. v. State of Maharashtra19 the issue was the interpretation of 

section 77A of the Companies Act, 1956. For a question whether an offer made by the company for 

buy back of its shares can be withdrawn after the public announcement about the offer. In the 

present case, the company has proposed to buy back of its shares but withdrew it before the public 

announcement was made. The high court held that in this case one of the main ingredients for 

applying regulation 19 of Securities and Exchange Board of India (SEBI)20 was the public 

announcement about the offer was not made by the company and hence the company had not 

committed any offence. 

                                                           
17 These provisions provide that “no company limited by shares or by guarantee and having a share capital 

shall have power to buy its own shares unless the consequent reduction of share capital is effected under the 

provisions of the Act”. 
18 [2015] 191 Comp Case 262 (Bom). 
19 [2015] 190 Comp Case 177 (Bom). 
20 SEBI, Reg. 19: provides that the company which has proposed a buy-back of its shares prohibits 

withdrawal of the offer after public announcement about the offer is made. 
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In Vodafone International Holdings BV v. Union of India21 with regards to the nature of the 

relationship of shareholder with property or assets of company it was held that holding of shares in 

a company usually entitles shareholder automatically to a concomitant congeries of rights and 

liabilities, such as voting rights, controlling rights, meeting rights, management rights, right to share 

in profits, share in surplus upon liquidation etc. which are creatures of Companies Acts and 

memorandum and articles of association of company. All these rights are personal rights/contractual 

rights flowing from ownership of the share, are not property rights, and cannot by themselves and 

apart from the share be acquired or disposed of or taken possession of shares and said concomitant 

rights which emanate from them, flow together and cannot be dissected. Thus, transfer of such 

concomitant rights upon transfer of shares cannot be construed as separate and independent 

transfers. 

Conclusion 

In Companies Act, 2013 the treasury stock holding via trust has been duly prohibited and a 

company cannot hold its own shared in the name of a trust under a merger scheme and such shares 

if any held in M&A must be extinguished. The Act is silent about existing treasury stocks held 

before the commencement of Companies Act, 2013. The provision is a welcome step to improve the 

corporate governance norms and it protects minority shareholders against oppressive management. 

But the biggest demerit of banning the treasury stock would be that company shall fail to raise 

money by sale of shares without bringing an IPO. The Companies Act must be further amended to 

provide for existing structure of treasury stock. 

 

                                                           
21 (2012) 6 SCC 613 
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Nuclear Energy and the Law: National and International Perspectives 

Dr. Dhiraj Kumar Mishra 

 

Abstract 

Presence of environmental concerns, insufficient confidence regarding fossil fuels and the need for 

variety of resources are among important  issues, which make consideration of modern technology 

such as nuclear energy inevitable. Considering the ever-growing capabilities of nuclear energy, 

and legal and environmental problems in developing this technology, the need for this study seems 

obvious. Findings showed that the current situation of international laws and regulations in 

peaceful usage of nuclear energy is unsuitable, therefore preventive, deterrent, and controlling laws 

and regulations must be considered. In fact, creating obligatory legal procedures, and supporting a 

system of international cooperation regarding execution and planning, and accurate supervision on 

functions related to environmental and nuclear energy laws with sufficient supportive facilities 

seem essential. 

 

I. INTRODUCTION 

Atomic/Nuclear energy is one of the most efficient energies in the world, which with little effect on 

the environment, produces the largest amount of electricity.1 In present days, most of the world 

countries have realized the role and importance of different energy sources in supplying needs of 

the present and the future, and have engaged in investments and extensive research on policy 

making and devising strategies and infrastructural plans in this regard. Among different energy 

carriers, nuclear energy has a special position, and today, many nuclear power plants are active in 

different parts of the world.2Nuclear power constitutes approximately 16% of the world’s 

electricity. In the year 2009 alone more than 15% of the world’s electricity came from nuclear 

power Apart from this, more than 150 naval vessels have been built using nuclear propulsion 

around the world. India, as on 2010, has 19 nuclear power plants in operation generating 4,560 MW 

with 4 others are under construction and are expected to generate an additional 2,720 MW of 

energy. India is also envisaging an increase of contribution of nuclear power to overall electricity 

generation capacity from 4.2% to 9% within 25 years.3 According a latest Report from the 

Government, India has an ambitious plan to reach a nuclear power capacity of 63,000 MW by 
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1 J Loiseaux, International Journal of Energy Technology and Policy, 2002, 1, 27- 36. 
2 J Blomgren, F Moons, J Safieh, International Journal of Nuclear Knowledge Management, 2005, 1, 270 – 

282. 
3 Nuclear Energy in India and Foreign Investment, India Juris, http://www.indiajuris. 

com/nuclear.pdf. 
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2032.4 Nuclear energy is one of the largest sources of energy without pollutant emissions, and 

nuclear plants do not produce any of the air pollutants including sulfur and dust or greenhouse gases 

that break the ozone layer and therefore act as a hazard for our atmosphere. They require a 

relatively small space and reduce other negative effects of the environment. Utilizing this energy 

instead of other sources will preserve clean air, maintain continental conditions, and prevent acid 

rain.5  

II. Nuclear law: Concept 

The term nuclear law is defined as “the body of special legal norms created to regulate the conduct 

of legal or natural persons engaged in activities related to fissionable materials, ionizing radiation 

and exposure to natural sources of radiation.”6 But such a special legal regime needs to be 

interwoven with the normal legal hierarchy of every legal system. The purpose of such a special 

legal regime must be to “provide a legal framework for conducting activities related to nuclear 

energy and ionizing radiation in a manner which adequately protects individuals, property and the 

environment.” The International Atomic Energy Agency (IAEA) envisages that the nuclear law 

should be present at four different levels namely (a) the constitutional level, that establishes the 

basic institutional and legal structure governing all relationships in the State. (b) Immediately below 

the constitutional level is the statutory level, at which specific laws are enacted by a par-liament in 

order to establish other necessary bodies and to adopt measures relating to the broad range of 

activities affecting national interests. (c) The third level comprises regulations; that are, detailed and 

often highly technical rules to control or regulate activities specified by statutory instruments. 

Owing to their special character, such rules are typically developed by expert bodies (including 

bodies designated as regulatory authorities) empowered to oversee specific areas of national 

interest, and promulgated in accordance with the national legal framework. (d) A fourth level 

consists of non-mandatory guidance instruments, which contain recommendations designed to assist 

persons and organizations in meeting the legal requirements. 

III. Nuclear law and Environmental law 

The problem of using nuclear energy for peaceful purposes, following scientific and applied 

activities in this field and its effects on the environment is a topic that has been discussed in public 
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Assessment and Management, 2002, 3, 16-22. 
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international laws and national regulations in the past few years7. Considering that continuous 

operation of nuclear sites and protection of existing natural resources requires a series of global 

principles and standards, and this importance will be assured by conclusion and execution of 

international laws and regulation. The nuclear law has traditionally emphasized on protecting 

individuals and assets; however, the Chernobyl disaster and the increase in public knowledge of the 

hazardous effects of nuclear activities, resulted in the tendency of environmental law to cover 

nuclear issues. In this course, environmental and nuclear laws, were directly – by defining activities 

– and indirectly – by introducing protection concepts – related to each other.8 In fact, the general 

goal of nuclear safety is to protect people, the society, and the environment by devising supportive 

and supervisory measures against nuclear hazards, or in a simpler sense, all actions must be in the 

course of preventing nuclear accident9. Berger (2008) in a research titled “Environmental law 

developments in nuclear energy”, stated that from the one hand, climate change, oil price 

fluctuations, and increase in energy dependency, has fueled interest in nuclear energy; however, on 

the other hand, by mentioning disasters such as Three Mile Island and Chernobyl, introduced 

environmental protection and safety assurance as requirements for developing this technology..10 

Ferro (2008) in a research titled “The future of the regulation of nuclear safety in the EU” considers 

prevention of harm to workers, people, and the environment among the fundamental issues 

discussed in nuclear safety laws and regulations. Although, he stresses that regulations must not 

limit themselves to nuclear power plants, but should cover all effective factors within the nuclear 

fuel cycle including radioactive waste management11. However, Bhattacharjee (2012) in his study 

showed that by expanding diverse applications of nuclear technology in various fields including 

industrial, medical, and agricultural fields, governments have realized the fact that in order to 

respond to technical and managerial requirements of environmental protection, and safety and 

human health, creating a well-organized legal framework, especially in the fields of government 

liabilities towards nuclear damages in lieu of nuclear harm, is essential.12 

IV. Fundamental Principles of Nuclear Law 
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The International Atomic Energy Agency also identifies eleven principles that are fundamental and 

are to be incorporated in every national legal system on nuclear law.13 They are as follows: 

(a) The Safety Principle: The safety principle emphasis that the legal regime in a country 

should give utmost importance to safety of life and property of persons. This principle has two 

subsidiary principles. They are  

i.Prevention and Protection Principle: It holds that, the primary objective of nuclear law should 

be to promote the exercise of caution and foresight so as to prevent damage that might be caused by 

the use ofthe technology and to minimize any adverse effects resulting from misuse or from 

accidents. 

(ii)Precautionary Principle: It says that the fundamental purpose of any regulatory regime is to 

balance social risks and benefits. Where the risks associated with an activity are found to outweigh 

the benefits, priority must be given to protecting public health, safety, security and the environment. 

Of course, in the event that a balance cannot be achieved, the rules of nuclear law should require 

action-favouring protection. 

(b) Security Principle: The Security Principle suggests that any nuclear law system should 

include provisions against, accidental or intentional, losing or abandoning radiation sources so as to 

pose threat to the life and property of the people. The same principle also cautions against 

acquisition of nuclear materials by criminal or terrorist groups. 

(c) Responsibility Principle: Generally the entity that is usually considered as primarily 

responsible for safety is the operator or licensee. The fundamental principle is ‘that the operator or 

licensee should bear the burden of ensuring that its activities meet the applicable safety, security 

and environmental protection requirements.” 

(d)Permission Principle: Prior permission is required to do those things, which may pose serious 

threat or injury to persons or environment. Asnuclear use of nuclear technology inherently involves 

some risk, prior permission is always required. The law also clearly needs to identify those 

activities that require prior permission. 

(e) Continuous Control Principle: A continuous monitoring of the activities to make sure that 

they are being conducted safely and securely and in accordance with the terms of the authorization. 

It also includes ‘free access’ by the regulatory officers to all premises where nuclear material is 

being used and stored. 

                                                           
13Supra note 6 at 5. 
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(f) Compensation Principle: As preventive measures cannot completely exclude, but only 

minimize the possibility of damage, this principle re-quires that States adopt measures to provide 

adequate compensation in the event of a nuclear accident. 

(g) Sustainable Development Principle: The principle of sustainable development has special 

relevance in nuclear energy production. It is “because some fissile material and sources of ionizing 

radiation can pose health, safety and environmental risks for very long periods of time.” 

(h) Compliance principle: Nuclear energy production has been deemed to involve particular 

risks of radiological contamination transcending national boundaries. There are many bilateral and 

multilateral instruments that aim at determining an international law of nuclear energy. The 

fundamental question is to what extent a particular state has adhered to these international legal 

regimes. It is also important that the national legal regime incorporates the provisions of customary 

international law also. 

(i)Independence principle: It is very important that the powers, functions and decisions of the      

Regulatory Authority that is constituted under the nuclear law are not interfered by the executive or 

other branches of the State and also from entities involved in the development or promotion of 

nuclear energy. 

(j) Transparency principle: Erstwhile, information of nuclear materials was guarded, 

categorizing it as ‘sensitive’ and ‘confidential’. In the recent past, however, the emphasis is “with 

the development of the peaceful uses of nuclear energy, however, public understanding of and 

confidence in the technology have required that the public, the media, legislatures and other 

interested bodies be provided with the fullest possible information concerning the risks and benefits 

of using various nuclear related techniques for economic and social development. The transparency 

principle requires that bodies involved in the development, use and regulation of nuclear energy 

make available all relevant information concern-ing how nuclear energy is being used, particularly 

concerning incidents and abnormal occurrences that could have an impact on public health, safety 

and the environment.” 

(k)International Co-Operation Principle: The level of international co-operation required is 

based on several factors. “First, in the area of safety and the environment, the potential for trans-

boundary impacts requires governments to harmonize policies and develop co-operative 

programmes so as to reduce the risks of damage to their citizens and territories, the global 

population and indeed to the planet as a whole. Also, lessons learned in one State about how to 

enhance safety can be highly relevant to improving the situation in other States. Second, the use of 

nuclear material involves security risks that do not respect national borders. Threats of terrorist acts 
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and the threats associated with illicit trafficking in nuclear material and the proliferation of nuclear 

ex-plosives have long been recognized as matters requiring a high level of international co-

operation. Third, a large number of international legal instruments have been promulgated to codify 

the obligations of States in the nuclear field. Not only must governments comply in good faith with 

those obligations, but the terms of those instruments may limit the discretion of legislators in 

framing national legislation concerning some matters covered by them. Fourth, the increasingly 

multinational character of the nuclear industry, with frequent movements of nuclear material and 

equipment across national borders, makes effective control dependent on parallel and joint 

approaches by both public and private entities. For all these reasons, national nuclear energy 

legislation should make adequate provision for encouraging public bodies and private users of 

nuclear energy to participate in relevant international activities in the nuclear field.” 

V. Nuclear Liability: International Framework 

Currently there is three major international agreements, which form the international framework of 

nuclear liability. They are: 

(a) The (IAEA) Paris Convention of 1960. 

 

(b) The (OECD) Vienna Convention of 1963 along with the Protocol to amend the Vienna 

Convention, 1997. 

 

(c) The Convention on Supplementary Compensation for Nuclear Damage of 1997. 

 

Among these conventions, India is a signatory to only the Convention on Supplementary 

Compensation for Nuclear Damage, but she has signed few bilateral agreements with other 

countries, including USA, UK, Russia, France, and Canada, for co-operation in using of nuclear 

energy for civilian purposes.14 

VI. Atomic Law: National Framework 

In consonance with the prescribed IAEA hierarchy the provisions of law in the Indian legal system 

regarding atomic energy are found at four different levels namely the (a) constitutional level (b) the 

statutory level (c) Regulations or Delegated Legislation and (d) Non-Mandatory Guidance 

instruments. 
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Atomic Energy Law at the Constitutional Level: In the Constitution of India the exclusive power 

to make laws with respect to any of the matter connected with atomic energy and mineral resources 

necessary for its production is upon the Parliament of India.15 The States do not have any power or 

role in making laws in the area of atomic energy. In pursuance of the powers conferred on it 

through this provision the Parliament of India has enacted legislations that are analysed in the next 

section. 

Atomic Energy Law at the Statutory Level: At the Statutory Level, India has two specific 

legislations that deal with atomic energy. They are namely, 

(i)The Atomic Energy Act, 1962 and  (ii) the Civil Liability for Nuclear Damage Act, 2010. 

Atomic Energy Law at the Delegated Legislations Level: (i) Atomic Energy (Safe Disposal of 

Radioactive Wastes) Rules, 1987 (ii) The Atomic Energy (Working on the Mines, Minerals and 

Handling of Prescribed Substances) Rules, 1984, (iii) the Atomic Energy Radiation Protection 

Rules, 2004, (iv) the Atomic Energy (Arbitration Procedure) Rules, 1983, (v) the Atomic Energy 

(Factories) Rules, 1996, and (vi) The Atomic Energy (Control of Irradiation of Food) Rules, 1996. 

Atomic Energy Law and the Non -Mandatory Guidance Instruments: The Government of 

India, Department of Atomic Energy also have come up with few guidance instruments such as (i) 

Guidelines for Nuclear Transfers (Exports) in the year 2006, and (ii) Guidelines for the 

Implementation of Arrangements for Co-Operation concerning Peaceful Uses of Atomic Energy 

with Other Countries in the year 2010. 

VII. Conclusion and Suggestions 

Using nuclear energy for peaceful purposes is considered as one of the most important and 

fundamental topics in the field of international environmental law. Non-adherence of governments 

to nuclear law principles, lack of a comprehensive nuclear convention, weak international 

warranties, and non-proportional international responsibilities of governments for peaceful use of 

nuclear energy are considered amongst the most important issues which are to be addressed by the 

world community.. On the international level, while allowing usage and expansion of nuclear 

energy sources for peaceful purposes (fulfilling human needs and fighting against existing 

environmental problems), world powers must commit and be obliged to general and comprehensive 

nuclear disarmament, and start to close-down all military nuclear sites. In addition, governments 

must solve their international conflicts through agreements and conventions. The International 

Court of Justice, International Court of Arbitration and regional mechanisms must work to 
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peacefully facilitate resolution of nuclear conflicts. From environmental perspective, the major 

problems are inability to calculate environmental damages, non-adherence to environmental 

assessment results, and lack of environmental standards for application of nuclear technologies. 

Existing facts regarding fossil fuel limitations, and worries about increase in greenhouse gas 

emissions and global warming, shows that in the current century, using the nuclear energy is 

inevitable. In this course, considering recent developments in nuclear plant technologies, utilization 

of this approach for countries who have obtained this technology provides many environmental 

advantages compared to other energy options. While sustainable development of nuclear energy 

necessitates that activities do not pollute and harm the environment, therefore promoting 

environmental knowledge of nuclear authorities, and devising comprehensive trans boundary 

environmental programs are amongst the most important requirements. With regards to safety, lack 

of preventive criteria and standards, lack of continuous control of nuclear sites, and insufficiency of 

technical training resources and facilities are amongst the most important problems to be 

addressed.. Although, one of the most important necessities in development of sciences and 

technologies is existence of an international responsibility system, which covers explaining 

important issues such as proportion of damage and liability, insurance coverage, and 

complementary indemnifications, however, in the field of international law, in order to ensure 

nuclear safety, instead of indemnifications and other such actions, the course of direction must 

move towards devising preventive solutions, laws, and regulations. 

Despite the investment opportunities and the new global access to technology and fuel that the NSG 

waiver creates, there are a number of challenges that nuclear energy development in India faces. 

There are also some concerns that cause the opinion within India on nuclear energy to remain 

fractured. In this regard, further research and knowledge on a number of issues, including safety, 

environment, and health concerns of an expanded civil nuclear programme; increased risks of 

proliferation and terrorism; treatment and disposal of high-level and low-level radioactive waste, 

true costs of nuclear power plants; and land and water requirements for large-scale deployment of 

the programme and associated concerns are required. The  development of responsible nuclear 

energy system will need a revised regime that will ensure greater transparency of the industry, while 

enabling a shared view of risks and precautions that will help create a more engaged public opinion. 
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A Study on disability of the armed forces personnel’s and its impact in their life. 

Disability of personnel’s of the Armed Forces and its effect in their lives. 

                            Sunil Kumar Mishra 

Abstract 

A strong and rock hard military force act as back bone for any country in its development.  No force 

is strong without its men in uniform. These men are always ready to defend their nation, carrying 

out their duties 24X7. The nation looks for them whenever there is war or some natural calamities. 

They stand and fight whatever the role is assigned to them. But it unfortunate that these brave heart 

soldiers are denied from the compensations and the rewards when they are declared disabled and 

medically unfit and are discharged from the force. They have to fight long legal battles to get their 

dues and respect in the society. There is no strong legislation which promises social rehabilitation 

of these disabled soldiers. The Persons with Disabilities Act 1995, The Persons with Disabilities Act 

2016 and The Army rules are the few Act which assures some relief to the PWD’s. But not there is 

requirement of strong legislation to ensure equal Opportunities, and Protection of Rights embedded 

by the Constitution of India to its all citizen.  

 

Introduction 

The disabled have been oppressed marginalised and stigmatized in almost all societies. They 

constitute a section of the population, which is most backward least served and grossly neglected. 

Person with disability are the poorest of the poor and weakest of the weak, who have been socially, 

educationally and economically disadvantaged; thus having customarily denied their right to self-

assertion, identity and development.  

Indian armed forces are the military forces of the Republic of India, It consist of three professional 

uniformed services: The Indian Army, Indian Navy and Indian Air Force. India is fourth most 

powerful military power in the world. According to the Global Fire Power index 2017, India/s 

military strength is second only to that of US, Russia and China. The Indian Armed Forces are 

under the management of the Ministry of Defence of the Government of India with strength over 

1.4 million active personnel. This professional  soldiers discharge their duties with utmost 

dedication and devotion to the peril of their life. These three uniform forces play different and 

crucial role during peace time and war time. It is well known that during war these competent forces 

take on the enemy and threat against our nation with courage and valour. During peacetime they 

carry out vital operations along the boundaries, training and fighting the natural calamities. These 

brave soldiers gets injured, severely wounded, while carrying out operation they loses their vital 
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body part, that they are declared disabled and discharged from service. Despite of putting up such 

an exemplary service they never get the respect, which they deserve in society. They have to fight 

long and delayed battle for justice for their own awarded entitlement after being declared disabled. 

They suffer mental stress and feel humiliated. 

Though the Indian Army has established rehabilitation programmes and beneficiary schemes for the 

disabled soldiers, the programmes and schemes require reinforcement throughout centuries, The 

Union Government is considering the proposal of a major grant to establish a separate fund that can 

be further enhanced by contributions from individuals, establishments and corporate sector thus 

facilitating meaningful initiatives for disabled soldiers.  The Indian Army plans to create awareness 

on organisational support available to soldiers and their dependents with respect to medical, 

rehabilitation, various beneficiary schemes of the central and state governments, vocational 

opportunities and assistance for their placement. They also plans to showcase the talent of the 

disabled soldiers by organising sports and physical activities, cultural events and their art 

exhibitions. The army is also planning to felicitate the disabled soldiers along with selected 

organisations that are dedicated in their rehabilitation. The Indian army also plans to gather due 

support for the unemployable disabled soldier and his family with an initial financial support to 

ensure a life of dignity through partially-funded entrepreneurship venture. The main aim of the 

observance is to alleviate the sufferings of the soldiers, who have done their duty with utmost 

dedication to the nation and have been disabled for life. For the same, the observance aims to 

provide one-time financial assistance to disabled soldiers, who have been put out service on medical 

grounds and are rendered non-employable due to their medical or physical conditions. 

Constitutional and Legislation Framework in India 

The Constitution of India applies uniformly to every legal citizen of India, whether they are healthy 

or disabled in any way (physically or mentally) and guarantees a right of justice, liberty of thought, 

expression, belief, faith and worship, equality of status and of opportunity and for the promotion of 

fraternity. It assures to safeguard the credibility and dignity of its citizen, it assures that no 

discrimination will be made or tolerated on basis of caste, gender, creed, racialism or even on the 

basis of disability. 

The Persons with Disabilities Act 1995  

 Employment –This act provides 4% reservations for disabled people (blind or low vision, hearing 

impairment and locomotor disability or cerebral palsy in poverty alleviation programs, government 

posts, and in state educational facilities, as well as other rights and entitlement). If the 4% 

reservations for the disable vacancies are not filled up to then it is carried forward for next three 
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years and after that the vacancy will be filled by a non-disabled person. The specific objectives of 

the Act are: Prevention and Early Detection of Disabilities. In pursuance of the provisions of 

Section 32 of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full 

Participation) Act, 1995 {1 of 1996}, had constituted an Expert Committee on the 30th December, 

2010 under the Chairmanship of Additional Secretary, Ministry of Social Justice and 

Empowerment. 

Criticism of Person with Disabilities Act 1995  

The Persons with Disabilities Act (PWD), 1995 has been landmark legislation for the disabled in 

India. But this act focuses only on the mental illness (MI) and provides recommendations aimed at 

making it an official instrument for equal opportunities, participation and protection of rights. There 

are some serious flaws in the Act that have to be set right to ensure equitable distribution of benefits 

to all. The Act defines a disabled person as one who is “suffering from 40% or more disability”. 

However, as far as MI is concerned, this quantification is a mystification because such a tool is 

unavailable. The PWD Act unfortunately, turns out to be an instrument of injustice and 

discrimination albeit unwittingly. According to the chairperson of the Amendments Committee, MI 

missed this opportunity for employment rights because of the absence of a well-informed advocacy 

platform that coalesced into a lobby.  

The Disabilities Act, 2016 

Some of the key features of the Disability Law inter alia include: ‘Disabled persons’ have been 

categorized as: (i) persons with disability; (ii) persons with benchmark disability and (iii) persons 

with disability having high support needs. The definition of ‘person with disability’ under the 

Disabilities Act, 2016 is an inclusive definition as opposed to the exhaustive definition provided 

under the Disabilities Act, 1995 and includes 21 types of disabilities as ‘specified disabilities’. The 

Disabilities Act, 1995 covered only 7 types of disabilities. While majority of the obligations under 

the Disability Law are cast upon the appropriate government and/or local authorities; certain 

obligations/duties are also cast upon establishments including in the private sector. All 

establishments (including in the private sector) are required to frame and publish an Equal 

Opportunity Policy. It prohibits discrimination of persons with disabilities, unless it can be shown 

that the act of discrimination was a proportionate means of achieving a legitimate aim. Onus has 

been placed on the government to facilitate the rights of disabled persons. The government is 

required to inter alia, ensure/protect a disabled person’s right to equality, dignity and respect for 

his/her integrity equally with others; right to personal liberty, right not to be discriminated against; 

right to live in a community; right to equal protection and safety in situations of risk, armed 
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conflicts, humanitarian emergencies, natural disasters etc.; accessibility to polling stations and 

material relating to electoral processes; right to access any court, tribunal, authority, commission or 

body having judicial or quasi-judicial or investigative powers without discrimination; right to own 

or inherit property (movable or immovable); right to manage one’s own financial affairs and access 

to bank loans, mortgages and other forms of financial credit; right to barrier-free access to 

healthcare institutions and centres; right to have cultural life and to participate in recreational 

activities and sporting activities etc. Additional benefits such as right to free education (between the 

age group of 6 and 18 years), reservation in education, government jobs, allocation of land, poverty 

alleviation schemes etc. have been provided for persons with benchmark disabilities. For ensuring 

speedy trial, special courts are to be constituted in each district to handle cases concerning violation 

of rights of persons with disabilities. Enhanced penalties with a monetary penalty extending up to 

Rs. 500,000 and imprisonment extending up to 5 years. 

New Set Of Compliances for Private Employers 

With the enactment of the Disability Law, private employers shall be required to: 

(a) Frame an Equal Opportunity Policy: Every establishment shall notify an Equal Opportunity 

Policy. Such policy shall be displayed on the employer’s website, failing which, the same 

shall be displayed at conspicuous places of the establishment premises. A copy of the said 

policy shall also be registered with the Chief Commissioner or the State Commissioner, as 

applicable. The Equal Opportunity Policy shall contain details of the facilities and 

amenities that the employer will be providing to the disabled employees in order to enable 

them to effectively discharge their duties in the establishment. 

(b) Appoint a Liaison Officer: Private establishments having more than 20 employees are 

required to appoint a liaison officer who shall oversee the recruitment of disabled persons 

and make the necessary provisions and facilities for such employees in the establishment 

(c) Prohibit Discrimination: The head of the establishment shall ensure that no disabled person 

is discriminated because of his/her disability, except in cases where such act/omission is a 

proportionate means of achieving a legitimate aim. 

(d) Provide Additional Facilities/Benefits: Private establishments shall take efforts to provide 

additional facilities to the disabled such as training facilities, assistive devices, barrier 

free accessibility and formulate additional benefits for the disabled such as preference in 

transfer, special leave etc. 

(e) Revamp Existing Hiring Practices and Policies: Given the above requirements, employers 

will now need to revamp their existing hiring practices and modify their HR policies. 
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(f) Conform with Accessibility Norms: All establishments will need to ensure that the building 

plan/ building structure of the establishment and the physical environment, transport and 

information and communication technology adheres to the accessibility norms formulated 

by the government. No establishment shall be issued a certificate of completion or allowed 

to take occupation of a building unless it has adhered to the accessibility norms formulated 

by the Central Government. 

(g) Maintenance of Records: Every private establishment having 20 or more employees shall 

maintain records containing details of the disabled persons who are employed at the 

establishment.  

The Hits and the Misses of compliance for private sector. 

Hits - With the increase of industries in India, the role of the corporate sector in generating job 

opportunities had increased tremendously. There was an immediate need to create awareness amidst 

the corporate sector to take active responsibility in recognizing the abilities of disabled persons and 

give them equal opportunities in the job market. By enacting the Disability Law, the Indian 

Government has succeeded in promoting equal employment opportunity for the disabled in the 

private sector as well, by casting mandatory obligations on private employers. The Disability Law is 

a sign that the government is making a move towards a more inclusive and progressive society, 

where persons would not be limited by their disabilities. This would ensure that employment 

standards in India are brought in line with international standards. 

Misses - There is inadequate clarity on various aspects under the Disability Law, which the 

government may need to clarify in due course. For example, disability Law does not clarify the 

quantum of special leaves that need to be provided nor does it mention the purpose for which such 

leaves may be availed and the standards for accommodation facility etc. The Disability Law does 

not provide a transition framework or a timeline for ensuring compliance under the Disabilities Act, 

2016. Although there is no reservation quota in the private sector, the Disability Law states that 

‘The appropriate Government and the local authorities shall, within the limit of their economic 

capacity and development, provide incentives to employers in the private sector to ensure that at 

least five per cent of their work force is composed of persons with benchmark disability’. The way 

the law has been crafted, it is unclear whether it would be mandatory for private sector employers 

receiving incentives from the government to ensure that 5% of their workforce is comprised of 

persons having benchmark disabilities. 

Wars and Disability 
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War has been the single largest factor responsible for causing permanent disablement not only to 

combatants in the battlefield but also to civilians who are forced to bear the hazards of lethal, 

chemical and nuclear weapons. Based on figures from a study carried out in 206 communities, 

including Afghanistan and Cambodia, landmine triggered disability rate among survivors is about 

0.9%. About 6% of households in Afghanistan are affected by landmine. 44,000 people lost their 

limbs in industrial accidents during the period of Vietnam War in which 17,000 American soldiers 

became disabled. Surveys of four countries in 1995 found that between 12% & 60% landmine 

victims sold their assets to meet their medical bills. 

The Army Rules, 1954 – Medical Board and legal proceedings:  

  Release on medical grounds. 

(a) An officer who is found by a Medical Board to be permanently unfit for any 

form of military service, may be released from the service in accordance with 

the procedure laid down in this rule. 

(b)  The President of the Medical Board shall, immediately after the Medical Board 

has come to the conclusion that the officer is permanently unfit for any form of 

military service, issue, a notice specifying the nature of the disease or disability 

he is suffering from and the finding of the Medical Board and also intimating 

him that in view of the finding he may be released from the service; every such 

notice shall also specify that the officer may, within fifteen days of the date of 

receipt of the notice, prefer a petition against the finding of the Medical Board 

to the Chief of the Army Staff through the President of the Medical Board: 

Provided that where in the opinion of the Medical Board the officer is suffering 

from a mental disease and it is either unsafe to communicate the nature of the 

disease or disability to the officer or the officer is unfit to look after his 

interests, the nature of the disease or disability shall be communicated to the 

officer’s next-of-kin who shall have the like right to petition. 

(c)  If no petition is preferred within the time specified in sub-rule (ii), the officer 

may be released from the service by an order to that effect by the Chief of the 

Army Staff 2 or the Adjutant General. 

(d)  If a petition is preferred within the time specified in sub-rule (ii), it shall be 

forwarded to the Central Government together with the records thereof and the 

recommendation of the Chief of the Army Staff 2[or the adjutant General. The 

Central Government may, after considering the petition and the 
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recommendation of the Chief of the Army Staff 2 or the Adjutant General pass 

such order as it deems fit. 

Processing of appeal 

A Defence Forces Personnel, who is boarded out on medical grounds or is discharged / released / 

retires in low medical categories has the right to appeal against the denial of disability pension 

within a period of six months from the date of rejection of his initial claim. He will submit his claim 

to his Record Office, which, in turn, will forward the same to Service HQ, as the case may be, to 

place it before the Appellate Committee. Similarly, right of appeal is available to next of kin to 

Defence Forces Personnel, whose initial claim for Special Family Pension has been rejected. This 

Committee comprises of:- Chairman: DDG (PS)/equivalent rank in Air Force and Navy. Members: 

(a) DDG (Pens), Office of DGAFMS :( b) DFA (Pension) :( c) Dir PS-4 / equivalent rank in Air 

Force and Navy. In case the individual is not satisfied with the decision of the Appellate Committee 

for First Appeal, he has right to make another appeal through his Record Office, which, in turn, will 

forward the same AG/PS, Army HQ or equivalent in Navy/Air Force along-with all the records to 

place it before the Second Appellate Committee on Pension. This committee comprises of: - 

Chairman: Vice Chief of Army Staff or equivalent in Navy & Air Force. Members: a. Addl. DGPS 

or equivalent in Navy & Air Force. b. DGHS (Rep of DGAFMS) c. Joint Secretary & Addl. FA, 

MoD (Fin) d. Judge Advocate General of the Service other than to which the appellant belongs. 

After consideration of all relevant issues involved in the case, the Appellate Committee will give its 

decision by upholding or rejecting the appeal. 

Disability and Discrimination in Armed Forces. 

Nearly 200 armed forces personnel become disabled every year, a senior doctor for the forces has 

said, citing road accidents and snow avalanche, especially in hilly terrains, and battle injuries as the 

prime reasons. Lt Gen Bipin Puri, Director General of the Armed Forces Medical Service, said 

the disability armed forces personnel suffer are not only related to spinal cord and limbs - one of the 

most commonly noticed. Many a time there are cases of crippling of intestine and lungs due to 

injury to abdomen and chest. The life of military personnel or even paramilitary troopers who are 

on duty almost 24 hours a day and who require permission to use even a washroom or visit a market 

after signing multiple registers, cannot be compared with civilians who live with their families and 

have fixed and reasonable working hours in a week. Disability rules in India and other democracies 

are balanced and work on the presumption of a military service-disability connection. But the army 

of accountants and financial wizards often rejects such disability claims leading to numerous 

instances of judicial intervention. When disability benefits are awarded by courts and tribunals, 

https://economictimes.indiatimes.com/topic/armed-forces
https://economictimes.indiatimes.com/topic/Armed-Forces-Medical-Service
https://economictimes.indiatimes.com/topic/disability
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there is more shock in store. The Ministry of Defence appeals against the claims of disabled, at 

times over amounts as little as a few hundred rupees. According to an RTI in 2017, that MoD had 

spent Rs 47 cr in fighting cases against pension of widows and disability pensions, the issue of 

fighting against pension of disabled and widows is unethical, and painful. The expense of a lawyer 

is around Rs. 2 lakh from defence funds, that too without a single case won by the government to-

date? Between 2012-2013, 90 per cent of all appeals filed in the Supreme Court by the Ministry of 

Defence were against disabled soldiers. The efforts of the Defence Minister to control the litigation 

malaise are being met with strong resistance from the official-legal ecosystem which thrives on the 

miseries of disabled soldiers. A recent example was the recommendation made in the Seventh 

Central Pay Commission to slash disability pension rates. The observation was that, the benefits 

needed to be slashed from the “percentage of pay system” to a “slab system” which would be more 

equitable for ranks other than officers. The recommendation was that from the current formula of 

“30% of pay for 100% disability”, the disability element should now be granted at the fixed rate of 

Rs. 27,000, Rs.17,000 and Rs.12,000 for Commissioned Officers, Junior Commissioned Officers 

and Other Ranks respectively for 100 per cent disability, and proportionately reduced for lesser 

disability. There is no such corresponding “equitable” change was recommended for civilian 

disability pensioners, including those from the Central Armed Police Forces, who continue to 

receive benefits on the basis of “percentage of pay”. It shocks one that those who are maimed and 

infirm have to bear insults when instead there should be concern about the rise in stress and strain 

and a deteriorating health profile among defence personnel. According to the recommendation of 7 

th Pay Commission A Lieutenant General who is 100 per cent disabled and drawing a disability 

element of Rs.52,560 as of December 31, 2015, would now get Rs.27,000 on January 1, 2016. His 

civilian counterpart, on a par earlier, would now get Rs.67,500. While the pay commission has 

handsomely increased all pensions, which includes civil disability, it has slashed those for military 

disability; in some instances by more than half. These soldiers are denied their disability pension as 

compared to their civil counterpart. They have to fight long legal battles to get their rights. Several 

time the MoD and the courts had even suggested the Centre must change its bureaucratic psyche.  

There are many examples to mention the grievance of disabled soldiers and their pain in getting 

justice, to name few are:   

Sepoy Mohinder Singh who was buried under an avalanche when serving at Siachen. Rescued after 

72 hours, he lost a leg to debilitating frost bite. While the military medical board gave him 40 per 

cent disability adding ₹ 140 per month to his meagre pension, the CDA (Controller of Defence 

Accounts, Pensions) arbitrarily reduced it to 20 per cent; cutting his disability pension by half. 
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Mohinder Singh had to fight his case all the way to the Supreme Court, with the Union of India 

opposing him tooth and nail at every stage to deny him the princely sum of ₹ 70 per month. 

Naib Subedar Rajesh, who suffered a permanent spine injury while capturing a crucial post during 

Kargil, says that the excessive chest-thumping that takes place for men in uniform in India is all 

superficial. 

It is shocking to mention that nobody is bothered about how disabled soldiers manage after we are 

discharged from service. It is very disappointing that the Army’s insurance still covers only martyrs 

and not those who have been disabled in the battlefield. 

Organisations working for welfare of Disabled Soldiers 

There are few organisation who are working for the welfare and rehabilitation of the disabled 

soldiers and their families. They generate fund through donation and sometime grants from 

government and spend it on developing the skills through training. 

War Wounded Foundation – It was set up in 2002 it is an autonomous, registered charitable society. 

It intention is to create long term avenues for the financial independence of all war wounded 

personnel of the Army, Navy and Air Force. It helps the disabled soldiers to live a productive and 

financially independent life by helping them become soldier-entrepreneur. A registered charitable 

society, the organization gets no funds from any government source and carries out its activities 

with the help of donation from individuals, associations, institutions and organisations. It provide 

legal assistance to the veterans to resolve their issues with the official organisations. It work to 

generate self-employment for the disabled soldiers in their home town as most of the soldiers prefer 

to their roots after being discharged front the service. The organisation has assisted disabled soldiers 

to set up retail outlet in villages. It has also imparted skill training to veterans as well as their 

children. 

Another initiative, “Hrunn : Ab Hamari Jimmedari” has been recently started by Queen Mary’s 

Technical Institute (QMTI) for disabled soldiers. The initiative’s objective is to make their life more 

equipped and empowered by providing them vocational-cum-professional training courses and 

making them eligible to work in different sectors and fields post retirement to live respectable life. 

The welfare associations three forces namely AWWA (Army Wives Welfare Association), NWWA 

(naval Wives Welfare Association), AFWWA (Air Force Wives Welfare Association organises 

several charitable camps and workshops for the disabled soldiers and their children. 

New disability pension rules for armed forces  

In order to rehabilitate and  to improve the living standard of the disabled soldiers the government 

has notified a new set of rules for disability pensions for the armed forces, This Division 
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administers (i) Pension Regulations for the Army (PRA), 1961, revised as PRA, 2008 (ii) Pension 

Regulations for the Air Force, 1961, and (iii) Navy (Pension) Regulation, 1964. It also deals with 

Entitlement Rules for Casualty Pensioner Awards, 2008. 

Kinds of Pension 

Pension Division deals with policy matters relating to pensioner matters of Defence Forces 

Personnel which includes:- 

1. Service Pension is granted @ 50% of emoluments last drawn or average of reckonable 

emoluments during the last 10 months, whichever is more beneficial subject to minimum of 

Rs. 9000 /p.m. The minimum qualifying service to earn pension is 20 years in case of 

Commissioned Officer and 15 years in the case Personnel below Officer Rank. 

2. Ordinary Family Pension is granted @ 30% of reckonable emoluments last drawn subject to 

a minimum of Rs.9000/- p.m. (in case of natural death of the individual). 

3. Special Family Pension is granted at a uniform rate of 60% of reckonable emoluments last 

drawn by the deceased in case of death of an individual attributable to military service. 

4. Liberalized Family Pension is granted equal to the reckonable emoluments last drawn by 

the deceased to the families of personnel killed in war or war like operations, counter-

insurgency operations, encounter with terrorists etc) 

5. Disability Pension matter has been referred to anomaly committee-Ministry of Finance, 

Department of Expenditure. 

6. War Injury Pension - The rates of War Injury Element for 100% disability for various rank 

shall be equal to the reckonable emoluments last drawn in case of invalided out and 60% of 

reckonable emoluments last drawn in case of discharge, which would be proportionately 

reduced where disability is less than 100%. 

Suggestions & Recommendations. 

1. A Database of the soldiers with disability to be compiled at different District Soldier Boards 

so that the Department of Ex-Servicemen Welfare (DESW) of each force can access the 

database and then send their serving personnel to these people and enquire about their 

problems and try to provide solutions for them." 

2. Judicial review system to be improved to evaluate  orders of the Armed Forces Tribunal 

and making justice reachable for defence personnel and their families. 

3. NGOs to be promoted and registered organisation to be established to work for the welfare 

and development of disabled soldiers. 
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4. Allocation of gas and petroleum outlet should not be limited to the war disabled soldiers 

only but also those soldiers who were discharged from the service due to their medical 

condition. 

5. Skill development programme launched by the government should also cater for the 

development of disabled soldiers so that they can also able sustain in the civil world. 

6.  Private organisation and companies to consider welfare and development of disabled 

soldiers as important agenda in their CSR activities. 

7. The regional ECHS poly clinic should have the database of the soldiers in their zone so as 

to provide medical aides and when required. 

8. More numbers of Artificial Limb Centre to be developed across the country to facilitate the 

solder who lost their limbs while carrying out military operations. 

9. Other Schemes: initiative to schemes for ensuring employment of soldiers with disabilities 

such as : Training and welfare, Relaxation of upper age limit, Regulation the employment, 

Health and safety measures, Preferential allotment of land for self-employment purpose, 

allocation of shops for setting up business, establishment of special school, establishment of 

research centres.  

Conclusion 

There is excessive chest-thumping for our men and women in uniform on one hand and pride in 

laying constant siege to the benefits and legal rights of those very personnel whom we superficially 

cheer while on parades on the other. And bearing the brunt of this all are our disabled soldiers. 

Soldiers live in a strictly regimented lifestyle, away from their families and at times, under the 

shadow of the gun for most of the year.  They are trained and developed to face any situation at any 

time. They have crucial role assigned both during peace and war. When everyone fails, then these 

men in uniform are deployed to tackle the tasks. Many of these men suffers severe injuries, 

disabilities and even death. Generally it perceived that soldiers are injured in wars only but it is 

important to note that not just in wars, many soldiers are also gets wounded in the military 

operations that take place at the borders every day, during training, during different exercises, also 

while carrying out their day to day duties. Some are so severely wounded that they are declared 

“Disabled” and are discharged from service. These wounds can go far beyond what meets the eye. 

They undergo severe mental stress, various health issues, illness and injuries that persist long after 

they’ve left the battlefield, they face a multitude of health troubles. These soldiers live away from 

family most of the year, the inability to cope with domestic commitments, and a lack of community 

living, sexual fulfilment and physical proximity, curtailed freedoms and rights, can all lead to an 
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aggravation of common medical conditions. The deleterious effect the stress and strain of military 

service has on a soldier’s health is a universally recognised phenomenon. In fact, most nations go 

out of the way to make the lives of their troops more comfortable — as seen in rising pay-outs for 

their loss of health. India does too. But only in theory, not in practice. When a soldiers fight long 

legal battles for their dues, the official establishment is quick to file appeals all the way up to the 

Supreme Court. The officials are comfortable wasting money and resources on expensive lawyers 

and litigation but not with releasing a few thousand, at times a few hundred, rupees to those who 

have protected the nation. So when Indian soldiers return home from war with disabilities, they 

often suffer twice — first from their combat injuries, next from the humiliation of government 

dependency. The fact that vested interests have twisted the issue on social media citing ‘government 

sources’ makes this even more unfortunate. What is the use of all the pomp and show at military 

displays or basking in the glory of our military achievements if we cannot take care of our disabled 

soldiers?  
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Change of Tribal Community through Digital Education at Jhabua. 

Nivriti Dubey 

Abstract  

Huge amount has been dispersed by the Governments to improve education system in India but the 

provision of education for all is still a distant dream. The main objective of this study is to explore 

an alternate learning model that can make optimum utilization of e-revolution that has proliferated 

every aspect of our life. Implementation of Digital Education in rural area is best available option 

for utilization of e-Revolution. Although there have been attempts to incorporate DE in classroom 

but the significant result hasn’t been achieved. Our aim is not only to make e-learning effective but 

also to replace underqualified teacher in rural area and allow free infusion of education to bridge 

the digital dived amongst students of various socio economic background. 

 

INTRODUCTION  

The Ministry of Tribal Affairs, Government of India has taken a decision to continue the scheme 

"Support to TRIs" with revised financial norms and identified interventions. Scheduled Tribe people 

comprise about 8.6oh of the population (census, 20lI) of the country and the policy adopted in 

independent India reaffirms the commitment of the state to preserve and protect the distinctiveness 

of their culture, habit and language. However, in spite of political, social and economic 

commitments, the development gaps exist between tribal and non-tribal people. Preservation of the 

uniqueness of the tribal culture becomes all the more important given the fast changing economic 

pattern and life style coupled with technological advancements across the country. There is lack of 

awareness about the various development programmes available to the ST population. Identifying 

challenges in the field of Socio-economic development of tribal is critical while formulating various 

developmental programmes for the tribal. It is equally needed for knowledge advocacy, which in 

return, would help formulate evidence based policy and planning. 1.2 It is envisaged that TRIs 

should focus on their core responsibilities as body of knowledge & research more or less as a think 

tank for tribal development, preservation of tribal cultural heritage, providing inputs to States for 

evidence based planning and appropriate legislations, capacity building of tribal and persons / 

institutions associated with tribal affairs, dissemination of information and creation of awareness. 

Efforts may be made to avoid involving TRIs in the activities like verification of Caste Certificates 

etc. 1.3 The basic objective of the scheme is to strengthen the Tribal Research Institutes (TRIs) in 
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their infrastructural needs, Research & documentation activities and Training & Capacity Building 

programmes etc. 

Special Central Assistance to Tribal Sub-Scheme (SCA to TSS) 

Special Central Assistance to Tribal Sub-Scheme (SCA to TSS) is 100% grant from Government of 

India  (since 1977-78). It is charged to Consolidated Fund of India (except grants for North Eastern 

States, a voted item) and is an additive to State Plan funds and efforts for Tribal Development. This 

grant is utilized for economic development of Integrated Tribal Development Project (ITDP), 

Integrated Tribal Development Agency (ITDA), Modified Area Development Approach (MADA), 

Clusters, Particularly Vulnerable Tribal Groups (PVTGs) and dispersed tribal population. SCA to 

TSS covers 23 States: At present, TRIs function in the States of Andhra Pradesh, Assam, 

Chhattisgarh, Jharkhand, Gujarat, Himachal Pradesh, Jammu & Kashmir, Kamatak4 Keral4 

Madhya Pradesh, Maharashtra, Orissa, Rajasthan, Sikkim, Tamil Nadu, West Bengal, Uttar 

Pradesh, Manipur and Tripura. New TRIs will be set up in the States where no TRI exists. 

Institutional Mechanism: 

The Ministry of Tribal Affairs (MoTA), Government of India shall be the nodal Ministry for 

operationalizing the scheme. The scheme shall be a Central Sector Scheme with 100% funding by 

the Central Government to the TRIs directly or through State Government. A National Level 

Institute under MoTA could probably be set up to coordinate the activities of TRIs across the 

country, and to undertake National Level Activities. 

Research & Documentation (including Audio/ Video/ Virtual Reality (VRy Augmented Reality 

(AR) & new technologies): (a) Tribal welfare measure (b) Success stories. (c) Tribal Profile. (d) 

Tribal language, culture, traditions, customs, art & artefacts, traditional medicinal practices, tribal 

myth & stories, tribal cuisines and other special characteristics and (e) Monitoring and evaluation of 

various government interventions. (f) Development and printing of primers in local tribal languages. 

(g) Any other aspects relating to tribal art, tradition and culture. 

Training and Capacity building: 

(a) Laws/constitutional provisions in respect of Scheduled areas / tribal rights. (Including FRA, 

PESA, Prevention of Atrocity Act, L&RR, and Acquisition etc.) (b) Capacity building of 

functionaries and tribal representatives on socioeconomic programs. (c) Capacity building of 

Artisans- Art & craft Metal craft, painting, dance/drama, textiles, handicrafts as well as value 

addition to art, craft and designs etc. This can include kits and tools etc. (d) Conducting of 

Seminars, Conferences, Workshops on various tribal related issues. (e) Think tank related 

activities. 4.4 Many tribal festivals/ yatras etc. are celebrated in States which can be publicized 
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at National Level to attract more tourists, TRIs may propose such festivals/ yatras etc. for 

supplementary support under the scheme. 

(b) Organizing "exchange of visits by tribal": TRI shall arrange visit to other parts of the 

State/Country. The visiting groups may comprise of people for various tribes, have adequate 

representation from women and officials. The objectives should include to get a wider 

perspective of culture and traditions, to learn about socio- economic development/ best 

practices of other areas and to see how TRIs can be managed more efficiently and to see how 

socio-economic development can happen without losing core culture etc. 4.6 Innovative 

projects /initiatives / activities which can help the tribals or tribal majority area. 

Manpower Requirement:  

A dedicated core staff structure with an independent Director is essential in order for smooth 

management of the institutions and the same will be taken care of by the State Government. The 

salary of the entire staff will be borne by the State Government / UT. 

Funding: 

There is no uniformly of requirements among TRls. Some of the TRIs have their own building, 

some others are running in rented building. Similarly, some TRIs have libraries, museums etc. on 

the other hand some others do not have. It is thus not feasible to lay down a strict criteria for 

allocation of funds to States. Funding under this Scheme would, however, be 100% grant-in-aid by 

the Ministry of Tribal Affairs to the TRIs on need basis with the approval of APEX Committee. 

TRIs would be responsible to prepare proposal and detailed action plan for the year along with 

budgetary requirement and submit it to the Ministry through State Tribal Welfare Department. 

The proposals shall be accompanied by utilization certificates as per provisions of GFR. 6.3 item-

wise proposed budgetary expenditure shall be clearly spelt out. 

Role of NGOs in Tribal Development in Jhabua District of Madhya Pradesh 

NGO initiatives aimed at development have a long history in India. The individual efforts of social 

workers are expressed in micro-terms but it deals with conditions that are caused by large macro-

structures. There are number of NGOs working for the tribal development in India. The researcher 

has studied 7 major NGOs from the research area engaged in the tribal development. These NGOs 

tackle development related issues and their ideological orientation differs widely. There are some 

NGOs who’s nature is agitational and there are some who are engaged in both construction and 

agitational work. In the present study, the aims & objectives, project area, target group, views of 

NGOs on problems of tribal communities, their suggestions have been studied. The work of NGO 

has been evaluated on the basis of nature of work, their priorities, financial conditions of NGOs, 
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staff position, their views on self-sufficiency, need for continuity of work. In order to have 

openness, their membership patterns, confidentiality of their accounts etc. are discussed. Their 

views on tribal liberation and need to work all NGOs under one banner also have been sought. 

Finally the problems of NGOs have been discussed at length. This paper thus evaluates the role of 

NGOs working with tribal communities, their strengths and 

weaknesses, future thrust, ROLE OF NGOs IN INDIA the growing disillusionment and the 

resultant discontent among the masses gave birth to a number  of NGOs in 1960s in India.  

These grassroots movements are concerned with the plight of the exploited sections of society. 

They are part of the democratic struggle at various levels. The role of NGOs is neither antagonistic 

nor complementary with the existing sectors. It is a role at once more limited and more radical, 

taking up issues that the political parties are unwilling to take up, coping with a large diversity of 

situation that governments and parties are unable to cope, encompassing issues that arise from not 

merely local and national but also international forces at work. The individual efforts are expressed 

in micro terms but it deals with conditions that are caused by large macro-structures. The NGOs are 

thus a part of a large movement for global transformations in which non-State actors on the one 

hand and non-territorial crystallisations on the other are emerging and playing new rolesi. Most 

important role Indian NGOs play in of a ‘watch dog’.  

ACTIVITIES OF NGOs 

All activities of NGOs are aimed at social, economic, political & educational Development of Mop 

pressed people in the area. The activities stated by the respondent NGOs are listed below:  

1. Comprehensive village development. 

2. Activities related with education: Balwadi, supplementary classes for 

school-going children, school at the brick kilns, education to katkari women, hostel for 

children, motivate children to go to school. 

3. Activities related with Women’s development: Formation of Women’s groups, Saving 

group of women, training of self-employment, Women’s Co-operative Society, Income 

generation for women, Women’s employment, etc. 

4. Youth development activities: Formation of Youth groups. 

5. Health activities: Primary health care, health education, health project of family planning, 

traditional medicines. 

5. Provision of food: Nutrition programmes, Grain bank. 

6. Political activities: Awareness and training on Panchayatiraj , electoral systems , human 

rights, 
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7.  Counselling activities: Women’s counselling centre, Family counselling centre, Legal 

counselling. 

8. Dissemination of information of Government scheme, helping people to secure benefits of 

Government scheme. 10. Self-employment: Guidance on self-occupation, Handicraft 

development etc. 

FUTURE THRUST OF NGO WORK 

1. Work with Youth, 

2. Information dissemination, Strengths of Panchayati Raj 

3. Advocacy & Organisational Work especially for Women. 

4. Availability of employment. 

5. Anti- Liquor movement. 

6. Health awareness. 

7. To start the sale counter of Minor Forest Product (MFP) of Women. 

8. Educational complex only for Katkari 

9. Implement ideal project of Land Development. 

10. With co-operation of industries, implement developmental projects. 

11. To develop land of 100 tribal families and make them stable. 

12. Continue working on the present issues. 

13. Develop volunteers. Strengthening NGO. 

14. Create Women’s federation. 

15. Education – put tribal children to school. 

16. Propaganda and implementation of our experiments. 

17. Networking with NGOs in Maharashtra. 

18. Women and Panchayati Raj will be the priority. 

Government Policies and Programmes for Tribal Education 

Starting from the First Five Year Plan Period1 (1951‐1956) the government is steadily allocating 

financial resources for the purpose of tribal development. Towards, the end of the plan (1954), 43 

Special Multipurpose Tribal Development Projects (MTDPs) were created. During the Third Five 

Year Plan Period (1961‐1966), the government of India adopted the strategy of converting areas 

with more than 66 per cent tribal concentration into Tribal Development Blocks (TBDs). By the end 

of Fourth Five Year Plan (1969‐1974), the number of TBDs in the country rose to 504. 

Additionally, in 1972 the Tribal Sub‐Plan Strategy (TSP) was implemented by the Ministry of 

Education and Social Welfare. TSP was based on twin objectives of socio‐economic development 
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and protection against exploitation. It was generally implemented in the areas where the Scheduled 

Tribe population was more than 50 per cent of the total population.  

The PESA (The Panchayats Extension to Scheduled Areas) Act, 1996in fact, has made it 

mandatory for the States having scheduled areas to make specific provisions for giving wide-

ranging powers to the tribes on the matters relating to decision-making and development of their 

community. A centrally-sponsored government scheme of ashram schools exclusively for ST 

children from elementary to higher secondary levels was initiated in the 1970s. But the poor quality 

of education in ashram schools, however, has undermined confidence in education as a vehicle for 

social mobility.  

The Janshala Programme is a collaborative effort of the Government of India (GOI) and five 

UN Agencies – UNDP, UNICEF, UNESCO, ILO and UNFPA –a community based primary 

education programme, aims to make primary education more accessible and effective, especially for 

girls and children in deprived communities, marginalised groups, Scheduled Caste/Scheduled 

Tribes/minorities, children with specific needs Accepting the challenge. 

Educational Status of Tribals in India. 

India advocates inclusive growth, but owing to lack of education and skill development, the 

marginalised sections are not becoming part of the inclusive growth. To ensure inclusive growth, 

the Constitution has empowered the backward classes with reservations in education and jobs. For 

this purpose, the Constitution of India has earmarked certain special provisions to enable the SCs 

and STs to access education. These special provisions were adopted through the amendment to the 

Constitution in 1951, and a special clause was added to article 15(4). This clause empowers the 

state to make special provisions for the educational development of the SCs and STs (Sahoo 2009). 

These special provisions too have failed to bring impressive impact on their literacy level as many 

tribals have their own peculiar and vernacular language different from the common language 

spoken in the state where they reside. It’s found that as many as 22 per cent of tribal habitations 

have less than 100 population, and more than 40 per cent have between 100 to less than 300 people, 

while others have less than 500 people (Panda 2011; Sujatha 2008). Their literacy rate did not go 

beyond 8.5 per cent in 1961. In the same period, the female literacy rate was much more depressing 

than that of male literacy, just 3.2 per cent. Recognizing their deprivation and marginalization in 

Indian society, the Government of India has started an innovative scheme for the promotion of 

education among Scheduled Tribes, i.e., the establishment of Ashram schools. The Ashram school 

concept started in the Third Plan in all scheduled areas across India. It aims to promote education to 

the marginalised in a customised way. In addition to Ashram schools, there was construction of 
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hostels for boarding and lodging to tribal students in the schedule areas. These special measures 

were introduced to achieve targeted results in elementary education among the tribals. Inspite of 

this, the literacy rate has not crossed beyond 11.39 percent in 1971 because of the complex nature 

of issues like absenteeism, stagnation, drop-out, and seasonal migration by the tribal children. 

Development of Particularly Vulnerable Tribal Groups (PVTGs): 

The scheme of Development of PVTGs covers 75 identified PVTGs in 18 States and UT of 

Andaman & Nicobar Islands for the activities like housing, land distribution, land development, 

agricultural development, animal husbandry, construction of link roads, installation of non-

conventional sources of energy for lighting purpose, social security including JanashreeBimaYojana 

or any other innovative activity meant for the comprehensive socio-economic development of 

PVTGs. The scheme is flexible as it enables the States to focus on areas that they consider is 

relevant to PVTGs and their socio-cultural environment. 

Scheme of Strengthening Education among Scheduled Tribe Girls in Low Literacy districts. 

The primary objective of this Central Sector Scheme is promotion of education among tribal girls in 

the identified low literacy districts of the country. The scheme aims to improve the socio-economic 

status of the poor and illiterate tribal population through the education of women. The Scheme has 

been revised with effect from 1.4.2008. Now it is-being implemented in 54 identified low literacy 

districts where ST Population is 25% or more and ST female literacy rate is below 35% as per 2001 

census. The Scheme aims to bridge the gap in literacy levels between the general female population 

and tribal women and is meant exclusively for ST Girls. The educational complexes are established 

in rural areas of identified districts and have classes I to V with a provision for up gradation up to 

class Xll, provided there is sufficient accommodation for classrooms, hostel, a kitchen, gardening 

and for sports facilities. The educational complexes impart not only formal education to tribal girls 

but also train the students in agriculture, animal husbandry, other vocations and crafts to make them 

economically strong. The scheme was introduced by the Ministry of Tribal Affairs. The objective of 

this scheme is to bridge the gap in literacy levels between the general female population and tribal 

women, through facilitating 100% enrolment of tribal girls in the identified Districts or Blocks and 

reducing drop-outs at the elementary level.  

Mobile libraries 

The library component of the intervention, which was initially planned to play a smaller role, was 

adapted to respond to this. The organisation got support from the Tata Trusts and their resource 

partner Muskaan to train their library coordinators and select contextually appropriate books. To 

serve the widely spread out villages, the project adopted the model of mobile libraries where 

https://tribal.nic.in/writereaddata/Schemes/4-6NGOSchemeStrengthningEducation.pdf#_blank


102 
 

traveling library coordinators visit the Jhabua during the morning hours. They carry a carefully 

selected box of 20 children’s books. Most of them are graded as per reading levels, meant for early 

readers, and a large number of them have children from villages and rural contexts. The library 

coordinators conduct a variety of activities in schools besides issuing books from the zip-lock bags. 

These include read aloud sessions of big-sized books meant especially for young readers, shared 

reading, paired reading among students and storytelling. Children enjoy these sessions a lot, and 

look forward to the librarian’s visits. Other than school visit, library coordinators also take their 

cycles to villages and set up a library in a particular place where children and youths come and issue 

books.A key reason behind the enthusiasm of library coordinators for trying innovative ideas is the 

learning brought home by four of the organization’s team members from the Library Educator 

Course by Parag, an initiative of the Tata Trusts. By encouraging activities like role-play with 

stories, they have made children confident in expressing and talking in their own language in the 

classroom. 

Creating books in tribal languages 

Research shows that learning in their mother tongue helps in children’s engagement in schools and 

motivation to learn improving their learning scores, and also that multilingual children develop 

better thinking skills compared to their monolingual peers. The project team engages in a variety of 

such activities to allow children to speak and learn in their own language while also learning the 

school language. These low-cost, scalable, micro-innovations are practices that tackle real-time 

challenges and organically become steps towards a larger change. 

Organising open library sessions for the community is another activity to gain their interest. Once a 

week, all library coordinators converge in one village where story telling by the coordinator, singing 

folk songs, folk stories and puzzles are encouraged. Parents and grandparents are invited to discuss 

the need for education in the school, the importance of supporting children at home, and to ensure 

that every child attends school to learn how to write and read these songs and much more. This 

activity thus becomes a complement to community mobilization for improving children’s 

attendance that is undertaken by Jhabua volunteers. Many women who see the beautifully illustrated 

children’s books then encourage children to read books. “I read books and encourage my children 

also to read because books give us lot of new knowledge which we have not seen and broaden our 

imagination,” Debu Bai, living in jhabua told VillageSquare.in. 

Digital Based Computer-Learning 

The wide use of Internet has affected the methods of education, giving us the concept of global 

classroom where any number of students can interact with each other at any time. Digital E learning 

http://libraryeducators.in/tata-trusts/
https://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjRj-Dt4PbUAhUGuY8KHQIlCYAQFggtMAE&url=http%3A%2F%2Funesdoc.unesco.org%2Fimages%2F0021%2F002122%2F212270e.pdf&usg=AFQjCNFOfKJRGXyzlZlylNnd9zx1dC-RUw
http://www.sciencedirect.com/science/article/pii/S0022096514001180
http://www.sciencedirect.com/science/article/pii/S0022096514001180
https://www.villagesquare.in/
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is currently widespread inschools and colleges of developed countries (DG Communications 

Networks Report, 2013). In the developing countries, it is being primarily used to support education 

in the form of “E-Learning” applications. There is still some amount ofscepticism among the 

schools in adopting DE because it is still a relatively new feature and its impact on student 

achievement is not known. Also such technological solutions are thought to be not very cost 

effective (Rajesh, 2003). Although there are several studies that indicate how DE can benefit 

various stakeholders, what is certain is that DE is not the ultimate solution rather an aid to achieve 

the maximum that can be derived out of educational experiences at school. While the debate on the 

impact of D Eon learning outcomes still goes on, there seems to be a consensus that DEs in 

education can increase access to information inside a classroom as well as increase motivation and 

efficiency throughout the system. (Haddad, Jurich, 2002) (InfoDev Report, 2010) Government of 

India, as part of its 11th Five Year Plan, continues to support federally sponsored scheme, known as 

“SarvaShikshaAbhiyan, (SSA)” with the objectives of providing school education to every child 

between the age of 6 and 14 years and improving the quality of school education in the country. 

Under this policy GOI aims at fostering DE based Education in India. Under the Sarva Shiksha 

Abhiyan, several Computer Aided Learning (CAL) programmes have been created by developing 

multimedia content.1 SSA has introduced many CAL projects across states in India. 27,289 schools 

with about 5.3 million students were beneficiaries of this program.2 The two major DE related 

projects in schools are Multimedia in K-12 (for affluent private schools) and DE in public schools. 

The leading players are Educomp Solutions, Everonn and NIIT. Educomp which is the pioneer in 

this field has a product called “Smart Class”. Smart class is a product offered under Multimedia in 

K-12. The objectives of this are as follows: 

1.  To use multimedia modules to effectively teach Students across Playschool to 12th grades. 

2.  Content delivery through multimedia i.e. digital Content and LCD TVs/Projector assisted 

Whiteboards. It has been universally accepted that this content delivery scheme improves teaching 

and learning experience. However, the focus of these efforts was more towards computer-aided 

learning than Distance e- Learning. Distance E-Learning is the combination of Distance Education 

and e-Learning which is characterized by the extensive use of Internet enabled web technology in 

the delivery of education and instruction and the use of synchronous and asynchronous online 

communication in an interactive learning environment or virtual communities, in lieu of a physical 

classroom, to bridge the gap in temporal or spatial constraints (Garrison, 2011). A recent 

development in distance e-learning is Massive open online courses (MOOCs), aimed at large-scale 

interactive participation and open access via the web or other network technologies.  
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PRE-MATRIC SCHOLARSHIPS TO ST STUDENTS (Class IX and X) 

Applicable to students who are studying in Classes IX–X. Parental income from all sources should 

be less than Rs.2.00 lakhs per annum, which is proposed to be revised to Rs.2.50 lakhs per 

annum.Scholarships are paid @ Rs.150/- per month for Day Scholars and @Rs.350/- per month for 

Hostellers, for a period of 10 months in a year. This is proposed to be revised from existing 

Rs.150/- to Rs.225/- p.m. for Day Scholars, and from Rs.350/- to  Rs.525/- p.m. for Hostellers. 

Central assistance in the share of 75:25 (90:10 for NER and Hilly States) to State Governments/UT 

Administrations is available from the Government of India. Scholarship is distributed through the 

State Government/UT Administration. 

Scholarship For Higher Education (earlier known as Top Class Education) For ST students. 

Scholarship is given to ST students for pursuing studies in prescribed courses in any of the 246 

institutes of excellence across the country like IITs, AIIMS, IIMs, NIITs, etc. identified by the 

Ministry. Total number of scholarships is 1000 per year. Family income from all sources does not 

exceed Rs.6.00 lakhs per annum.Scholarship amount includes tuition fees, living expenses and 

allowances for books and computer. 

Scheme of Grant-in-aid to voluntary organizations working for the welfare of Scheduled 

Tribes. 

The Scheme was launched in 1953-54 and was last revised w.e.f. 1stApril 2008. The prime 

objective of the scheme is to enhance the reach of welfare schemes of Government and fill the gaps 

in service deficient tribal areas, in the sectors such as education, health, drinking water, agro-

horticultural productivity, social security net etc. through the efforts of voluntary organizations, and 

to provide favourable environment for socio-economic upliftment and overall development of the 

Scheduled Tribes (STs). Any other innovative activity having direct positive impact on the socio-

economic development or livelihood generation of STs may also be considered through voluntary 

efforts. The scheme is Central Sector Scheme. The grants are provided to the non-governmental 

organizations on application, in a prescribed format, duly recommended by the multi-disciplinary 

State Level Committee of the concerned State Government / UT Administration. Funds are 

generally provided to the extent of 90% by the Government. The voluntary organization is expected 

to bear the remaining 10% balance from its own resources. 

Calculation 

It can be seen that those who had been near the bottom of the class benefit the most from this 

intervention (fig.2). A majority of the others perform at the same level as their class performance. 

Among the five students of class V who have a normalized score of 1 in their school exams, three 
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(i.e. 60%) achieve a normalized score of 3 in the evaluation conducted post-DE intervention. 

Although the sample size is small, this is a significant finding. Fig 3. shows the examination 

performance of 28 Class-I students in (i) the regular school examination before remote teaching, 

and (ii) an examination taken after a month-long remote teaching intervention in English (20 hours 

total). The students have been indexed on the basis of their rank in the school exam. The chart 

shows marked improvements in student performances. Specially, the students who received very 

poor marks in school examination (student number 24 to 28) have shown significant improvement 

in their English language skills. The classes were conducted using Google Lastly the expectancy 

created in the children, increased interest for both instructor and the children in the classroom. To 

summarize, one can make the following hypotheses about this intervention and, based on the data 

obtained, examine whether the nature of results for each has been positive or negative: 

Methodology. 

The research is Quasi-experimental in nature and has undertaken before after studies to evaluate the 

plus and the teaching learning materials were video based and PowerPoints. The method of teaching 

was interactive and it was made sure that the children interacted with the instructor. Fig. 3 

Performance Improvement of Class-I Students after DE-enabled Remote English Teaching The 

intervention has generated positive results both in nature of change in attitude towards technology 

and learning outcomes. The children were aged between 6 to 11 years and it was earlier assumed 

that it would be difficult for them to cope with remote teaching due to their lack of attention 

span.However during the intervention it was observed that the children on the contrary did not lose 

their attention. The social difference that if often created between teacher and student due to severa 

disparities was not observed in this context, the children were quite aware of the instructor’s 

presence online but they did not have any hesitation in interaction. There was no fear of punishment 

although the instructor observed discipline in the class, but the children did not shy away from the 

instructor. Interactive sessions created a positive Learning environment for them, leading to 

increased interest in the topics taught. It can be deduced that technological aids, along to low/no 

teacher absenteeism and low social difference has led to creation of a better learning environment. 

The teacher student ratio being comparatively low, and the regular interactions with the teacher also 

lead to faster learning of concepts. Video based teaching created better cognitive understanding of 

the topics taught. Children were able to freely interact amongst themselves, and this also created a 

positive interest in the topics taught Acceptance of it, and 81% interviewed have stated that they are 

open to change and would like to be taught in a different way.. The children would offer some 

resistance in opening up to outsiders: We have received negative response from most of the students 
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on this. Being a close-knit tribal community at a remote village, with little interaction with the outer 

world, it was assumed that the children would not be open to the idea of complete strangers 

instructing or interacting with them. However, not only did the children show incredible openness 

to the idea, they also engaged very freely in all interactions and showed extreme enthusiasm. 

CONCLUSION 

In India teachers are known as Gurus and considered as compered as incarnation of God. “gurur 

brahma, guru rvishnu, gurur devo maheswarai, gurur sakshat param brahama, tasmaye shree guruve 

namaha”. 

Teachers are expected to enhance a child’s knowledge, develop his learning and schooling 

experience. But unfortunately, this doesn’t goes as we think in rural India. Studies have shown the 

teacher scares students, terrify them, beat them and humiliate them, which leaves student horrified 

and traumatized. The students are beaten and discriminated in the classroom. A recent survey of 

rural school in West Bengal revealed shocking result, where a teacher was found discriminating 

with the students belonging to Schedule Caste. As the teacher is designated to be very respectful 

post, few teachers tend to consider themselves belonging to superior class in the society. They 

castigate, admonish the students for not being tidy, punctual, not able to get study material because 

of low income of their parents, they humiliate the students as they belong to certain community. 

Children are teased and ridiculed for their eating habits. They are made to sit separately because 

they belong to lower community. 70 years after Independence the education system in rural India 

has not changed much. Discrimination based on caste, gender and cultural still prevails in rural 

areas. As the majority of section in rural India are farmers and labourers, most of them belongs to 

backward SC & ST castes, they have very low income. They cannot afford to send their children to 

a private school for better education. It forces them to send their children to Government school, the 

lax education system and incompetent teachers are serious treat for overall development of student. 

Whereas, better-off sections belonging to higher caste are capable enough to send their children to 

private school. 

Suggestions  

Despite the good work by various NGOs in rural areas with the tribal communities, they still lack 

co-ordination among themselves and with the Government. NGOs are much interested in funding 

themselves. They are working as agents of Government, focusing on implementation of their 

project. 

Education is the only primary agent that can help individuals overcome the obstacles of income, and 

can help to expand the horizons of the community for career development, personal development, 
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trust building and sustainable development in welfare. This is the highest and most important 

parameter for the better tomorrow of the tribal population. 

Recommendations 

• For the progress of the tribal community, there is a dire need of educational bodies that blend 

well with the tribal background and lifestyle 

• In the initial stages, the medium of instruction should be one that is familiar to them, and then 

gradually, they can be encouraged to take up regional languages 

• Tribal education should not be restricted to only learning but should evoke the responsibilities 

of the concerned individual towards his entire community 

• Students should be taught to safeguard their own rights as well as the rights of their community 

and resolve to combat exploitation against their people 
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Abstract 

India is becoming the big market of E- waste. It is becoming a serious issue in our country, driven 

by the rapidly increasing quantities, as well as its toxic nature and the economic value of the 

recycled substance. E-waste has an adverse effect on the human rights of the individuals and 

environment too, which is the essential part of the right to life. Lack of awareness among the public 

and stakeholders about the proper disposal policies of e- waste causing problems to their day to 

day life style. This is alarming time to take some strict action   to control the e- waste pollution in 

India. As per the Supreme court judgments and Law Commission Report (2003),National green 

tribunal was constituted for the preservation and protection of the environment and prove a mile 

stone in improving the environmental condition of the country. The main objective of this research 

paper is to analysis the role of national green tribunal for controlling the problem of E- waste 

management and for the protection and preservation of environment in India 

Key words: E-waste, National green tribunal, environment, human rights, Central Pollution Control Board.  

INTRODUCTION:  

E-Waste stands for Electronic-Waste. It is the term used to describe old, end-of-life or discarded 

electronic appliance. It includes This may include items such as computers, servers, mainframes, 

monitors, CDs, printers, scanners, copiers, calculators, fax machines, battery cells, cellular phones, 

transceivers, TVs, medical apparatus and electronic components besides white goods such as 

refrigerators and air-conditioners. 

'E-waste' means electrical and electronic equipment, completely or in part discarded as waste by the 

consumer or bulk consumer as well as rejects from manufacturing, refurbishment and repair 

processes. Electrical and electronic equipment means equipment which is dependent on electrical 

currents or electro-magnetic fields to be fully functional.  

 E- Waste:  

Section 3(r) of e-waste (Management) Rules, 2016: 'E-waste' means electrical and electronic 

equipment, whole or in part discarded as waste by the consumer or bulk consumer as well as rejects 

from manufacturing, refurbishment and repair processes. 

                                                           
 Research Scholar,Sardar Patel Subharti Institute of Law , Swami Vivekanand Subharti University 

Meerut (Uttar Pradesh) 
• Dean, SPSIL, Swami Vivekanand Subharti University, Meerut (Uttar Pradesh) 
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Basel Action Network1- "E-waste encompasses a broad and growing range of electronic devices 

ranging from large household devices such as refrigerators, air conditioners, cell phones,  personal 

stereos, and consumer electronics to computers which have been discarded by their users. "  

In European Union, E-waste is divided into ten categories2.  

1. Large household appliances  

2. Small household appliances  

3. IT and telecommunications equipment 

4.  Consumer equipment and photovoltaic panels 

5.  Lighting equipment  

6.  Electrical and electric tools 

7.  Toys, leisure and sports equipment  

8.  Medical devices  

9. Monitoring and control instruments  

10. Automatic dispensers  

E-waste has been categorized into three main categories, i.e. 

1. Production of Necessity 

2. Production of Technology advancement 

3. Production of luxury 

• Production of Necessity-Refrigerator and washing machine, mixer represent production of 

necessity. 

• Production of Technology advancement- personal computer (PC), monitor laptop, fax 

machine, mobile phones represent production of technology advancement. 

• Production of luxury- TV, air- conditioner etc. represents the production of luxury. 

Sources of E-Waste – 

The sources of e-waste can be divided into two parts such as Formal Sector, and Informal Sector. 

 1 Formal Sector Importers, Producers/ Manufactures, 

Retailers(business, government and others), 

Consumer (individuals households, businesses, 

government) and traders, scrap dealers 

2 Informal Sector Dissemblers/dismantlers, Smelters, Recyclers 

                                                           
1 http://www.ban.org/ 
2 EU Directive 2012/19 
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GENSIS OF NATIONAL GREEN TRIBUNAL 

Earlier, UN conference3 held in 1972, the UN make recommendation for the to the states for taking 

the appropriate steps for the protection and improvement of human environment. After this again in 

UN conference4, 1992 recommended the all the states parties for providing compensation to the 

victims of environment pollution. As India is party of both the conference, hence its necessary to 

follow the all the directions .  

Other than this,Indian judiciary also pronounced in so many judgment for establishing the 

permanent environment court. In M.C Mehta v. Union of India5 Supreme Court observed that 

environmental cases involve assessment of scientific data. Setting up of environmental courts on 

regional basis would require professional judge and experts, keeping in view the expertise required 

for such adjudication.  

In an another judgement Indian Council for Enviro-Legal Action vs. Union of India6  the Supreme 

Court observed that Environmental Courts having civil and criminal jurisdiction must be established 

to deal with the environmental issues in a speedy manner. Charan Lal Sahu v. Union of India7, the 

court opined that “under the existing civil law, damages are determined after a long litigation, 

which ultimately destroys the very purpose of awarding damages.” 

Supreme Court of India in A.P. Pollution Control Board v. M.V. Nayudu8 referred to the need for 

establishing Environmental Courts which would have the benefit of expert advice from 

environmental scientists/technically qualified persons, as a part of the judicial process, after an 

elaborate discussion of the views of  jurists of various countries. 

LAW COMMISSION REPORT 

Law commission of India in his 186th report,2003 recommended for the establishment of 

environment courts in India for the effective and speedy disposal of cases relating to environment 

protection and conservation of forest and other natural resources including enforcement of legal 

rights. Tribunal was authorized to provide compensation for the environment damages caused to 

individuals9.  

                                                           
3 United Nation Conference on human environment,1972. 
4 United Nation Conference on environment and Development,1992.  
5 1987 SCR (1) 819 
6 1996 SCC (3) 212 
7 AIR 1990  SC 1480 
8 2000(3)SCALE354 
9 One Hundred Eighty Sixth Report On Proposal To Constitute Environment Courts, September, 2003 visit- 

http://lawcommissionofindia.nic.in/reports/186th%20report.pdf 

http://lawcommissionofindia.nic.in/reports/186th%20report.pdf
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NATIONAL GREEN TRIBUNAL 

NGT is a statutory body established by a Government by using the powers of Section 3 of the NGT 

Act, 2010 on 18th October, 2010. It is a special fast-track court track court to handle the expeditious 

disposal of the cases pertaining to environmental issues. It has been established to assure the right to 

a healthy environment to the citizens of India as enshrined in Article 21 of Constitution. 

The NGT has been established for the effective and expeditious disposal of cases relating to 

environmental protection and conservation of forests and other natural resources including 

enforcement of any legal right relating to environment and giving relief and compensation for 

kdamages to persons and property and for matters connected therewith or incidental thereto. 

The Tribunal has five places of sitting with Principal Bench in Delhi.  The other four zonal benches 

are at  Pune, Kolkata, Bhopal and Chennai.   In addition, there are three circuit Benches at Shimla, 

Shillong and Jodhpur. Judicial Members of the Tribunal are drawn from Judiciary  while Expert 

Members are experts in physical and life sciences, engineering and law including persons having 

practical knowledge and administrative experience in the field of environmental policy and 

regulation.  In addition to the Chairperson, 7 Judicial and 8 Expert Members are presently working 

in the Tribunal. 

 

 

CONSTITUTION AND FUNCTION 

NGT consist a full time chairperson10 and at least 10 and maximum 20 Full time Judicial members11 

as central government time to time notify and 10 and maximum 20 Full time Expert Members12 as 

central government time to time notify.  

The tribunal has jurisdiction over all the civil cases where a substantial question relating 

environment arises.13 

PRINCIPLES OF JUSTICE ADOPTED BY NGT 

The NGT is not bound by the procedure laid down under the Code of Civil Procedure, 1908, but 

shall be guided by principles of natural justice. Further, NGT is also not bound by the rules of 

evidence as enshrined in the Indian Evidence Act, 1872. Thus, it will be relatively easier (as 

opposed to approaching a court) for conservation groups to present facts and issues before the NGT, 

                                                           
10 Section 4 (1) (a) of National Green Tribunal  Act, 2010. 
11 Section 4 (1)(b) of National Green Tribunal  Act, 2010 
12 Section 4 (1)(c) of National Green Tribunal  Act, 2010 
13 Section 14 (a) of National Green Tribunal  Act, 2010 
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including pointing out technical flaws in a project, or proposing alternatives that could minimize 

environmental damage but which have not been considered. 

While passing Orders/decisions/awards, the NGT will apply the principles of sustainable 

development, the precautionary principle and the polluter pays principles. 

However, it must be noted that if the NGT holds that a claim is false, it can impose costs including 

lost benefits due to any interim injunction. 

NGT RESPONSE TO THE E- WASTE PROBLEM 

After coming into existence NGT pass so many orders and direction for saving the environment 

from the e- waste time to time. India comes under the top five country in producing the e- waste at 

globe level. Therefore NGT directed the Central and state government for the effective 

implementation of the E- waste (Management and Handling) rules, 2016.    

In Research Foundation for science Technology and Natural resources Policy v. Union of India and 

another14 dumping of hazardous waste, whether directions shall be issued for destruction of 

consignments with a view to protect environment and, if not, in what other manner consignments 

may be dealt with it was held, precautionary principles are fully applicable to facts and 

circumstances of the case and only appropriate course to protect environments is to direct 

destruction of consignments by incineration as recommended by Monitoring Committee. 

“The right to life is much more than the right to animal existence and its attributes are manifold as 

life itself. The right to sweet water and right to free air are attributes of the right to life for to these 

are the basic elements which sustain life itself.” 

In Almitra H. Patel & Ors. v. Union of India and Ors15 Mrs. Almitra Patel and another had filed a 

PIL under Article 32 of the Constitution of India before the Apex Court whereby the Petitioner 

sought the immediate and urgent improvement in the practices that are presently adopted for the 

way Municipal Solid Waste or garbage is treated in India. Then the Tribunal directed every state 

and UT to implement the Solid Waste Management Rules, 2016 immediately and prepare an action 

plan in terms of the Rules within 4 weeks. Moreover, the Tribunal directed the Central Government, 

state governments, local bodies and all citizens to perform their respective obligations under the 

Rules without any delay, direction was issued to ensure proper segregation before processing of 

waste in energy plants. It mandated the provision of buffer zones around plants and landfills as 

required. Tribunal said that absolute segregation has been made mandatory in waste to energy 

                                                           
14 Research Foundation for science Technology and Natural resources Policy v. Union of India and Another 

(2005) 13 SCC 186 
15 MANU/GT/0150/2016 
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plants and landfills should be used for depositing inert waste only and are subject to bio-

stabilization within 6 months but the most important direction of the Tribunal in this case was a 

complete prohibition on open burning of waste on lands, including at landfills. 

In Srinagar Bandh Aapda Sangharsh Samiti & Anr. v. Alaknanda hydro Power Co. Ltd. & Ors16 the 

NGT has directly relied on the principle of ‘polluter pays’ and made a private entity liable to pay a 

compensation, making them subject to a code of environmental jurisprudence. 

In Samit Mehta vs. Union of India and Ors17 an environmentalist filed applications in relation to the 

damage caused to the sinking of a ship named M. V. Rak which was carrying huge amounts of coal, 

fuel oil and diesel. As a result of the ship’s sinking close to the coast of south Mumbai, a thick film 

of oil was formed on the surface of the sea and large-scale damage was caused to mangroves and 

marine ecosystem. The tribunal found that negligence could be attributed to Respondents 5, 6, 7 and 

11 and elements of mens rea were to be found. Further The sinking of the ship was the result of the 

negligence of the Respondents and upholding the principle of Polluter Pays, the Tribunal directed 

Respondents 5, 7 and 11 to pay environmental compensation to the tune of Rs. 100 crores to the 

Ministry of Shipping, GOI, which is one of the biggest compensation amounts ever paid by a 

private entity against environmental damage done and Respondent 6 was asked to pay a 

compensation of Rs. 5 crores. 

One of the most important case of NGT is Ms. Betty C. Alvares vs. the State of Goa and Ors18NGT 

held that even a foreign national can approach the NGT.  

In Toxic Link v. Union of India & Ors19 the NGT issued the directions to check nation wide menace 

of E- waste and said  state pollution control boards are under obligation to enforce the e-waste rules 

and its grievance of applicant the implementation of rules envisaged in the  rules is not taking place 

all over the country. Further tribunal  issue bailable warrants in the sum of Rs.10,000/- to the 

satisfaction of the Arresting Officer against the Member Secretaries of the respective States 

Pollution Control Board i.e. Respondent Nos. 5, 6, 9 ,16, 17, 18, 22, 25, 28 in exercise of our 

powers and in terms of the provision of Section 19 (4) (a) of the National Green Tribunal Act, 2010 

read with Order XVI Rule 10(3) and Section 151 of Code of Civil Procedure, 1908. 

In Nagrik Upbhogta Marg darshak Manch & Anr. v. State of Madhya Pradesh & Ors.20 petitioner 

raised the issue of ill effects of Electrical and Electronic in the State of MP. It is the contention of 
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the Applicant that after the notification of the E-waste (Management & Handling) Rules, 2011 

under the Environment Protection Act, 1986 no concrete steps had been taken by the authorities 

concerned in the state of MP to implement the Rules of 2011 leading to environmental degradation. 

To solve this issue, NGT has issued the eleven directions for the proper disposal of the e- waste.  

In Mahendra Pandey v. UOI and others21 the NGT announced that anyone found dumping 

electronic waste on the banks of river Ramganaga n Moradabad in UP would have to pay Rs. One 

lakh as environment compensation. NGT Further direct the concerned Municipal Corporation to 

deal with pollution and take appropriate action against the persons illegally carrying and 

transporting the electronic wastes so that such e-waste should not be transported from NCT Delhi in 

contravention of the Hazardous and other Waste (Management and Transboundary Movement) 

Rules, 2016.  

In Satish Kumar v. Union of India & Ors22 the NGT ordered that all the plastic waste/scrap dealers 

and/or recyclers including the member of the PWD Association Respondent herein shall be 

restrained from carrying on their business of segregation of plastic waste and its eventual transfer to 

recyclers or disposal contrary to and without registration under the provisions of Plastic 

Waste(Management and Handling) Rules, 2011 and there shall be no unregulated open burning of 

plastic/rubber or such other articles anywhere in India.  

Naveen kumar and others v. UOI and others23 ordered that to restrain setting up of Solid Waste 

Processing Plant without obtaining consent to operate under the Water (Prevention and Control of 

Pollution) Act, 1974 and the Air (Prevention and Control of Pollution) Act, 1981 and removal of 

waste dumped on the land along Kaali River in Ganwri village in Meerut district. The applicant 

alleges that unscientific dumping of solid waste is taking place in village Ganwri on the banks of 

river Kaali which is creating health issues. 22 deaths have taken place and 200 people have been 

taken ill and NGT directed the district magistrate, Meerut and Uttar Pradesh Pollution Control 

Board to take an action and submit a report to the NGT though the e- mail within one month on the 

receipt of the order.  

CONCLUSION:  

Waste can only be disposed of properly through the appropriate method. The national green tribunal 

prove as a mile stone for the protection and preservation of the environment. Pollution free 

environment is the very essential for the right to life. Therefore time to time NGT pass the 
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guidelines for the proper disposal of e-waste is undoubtedly an important issue. NGT consider it 

necessary to direct the MoEF, state Pollution Control Boards and the Central Pollution Control 

Board to look into the matter and prepare an action plan for enforcement of the  e- waste rules as 

well as taking appropriate action against those violating the said rules.  
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Justicibility and Jurisdiction – Study of Conflicting  Areas in Indian 

                                                                                      Dharmendra Kumar Gupta1 

 

“Constitutional provisions about individual rights are far from being homogeneous. They may be 

manifestly non-justiciable, ostensibly justiciable but in reality non-justiciable, or truly justiciable. 

They may be statements of the objectives that ought to be pursued under the constitution; such 

statements may well appear in a preamble (as in India and Tanganyika) in so far as they reflect 

general aspirations, or in a set of directive principles of state policy or principle of law making in 

so far as they purport to import on the state a positive but unenforceable duty to act in conformity 

with them in the interest of the people.2  ”      --- Prof. de Smith 

 

Introduction: 

Judicial review matures into judicial activism and this maturity and consequential activism often 

bring a conflicting scene before us. In this scene there is conflict between justiciability and 

jurisdiction. This conflict is not a conflict of only two words i.e. justiciability and jurisdiction, it 

includes various other issues such as issue of separation of powers, issue of constitutionalism, issue 

of parliamentary supremacy, issue of judicial restraint, issue of independence of judiciary and many 

other connected issues. But, whatever may be the debate, the paramount consideration is to secure 

justice for all and in every sphere.   

The sense of justice has adopted in India in grand way and on a big canvas. The Preamble of Indian 

Constitution, which is called the spirit of the constitution, states that its primary object is to secure 

its citizens the social, economical and political justice. This spirit of justice enshrined in the 

Preamble has been articulated in whole Indian Constitution.  

For the establishment of the justice there are three prerequisites, that is, policy, means and 

institutions. Without a proper policy, containing the provisions for establishment of justice, it 

become very difficult task (though not impossible) to secure justice. Likewise, means like economic 

resources are also necessary for a State making policy for establishment of justice. Thirdly, 

institutions securing justice are the most important requirement as without these institutions where 

will people go for the remedy for their grievances. There is diversity in the nature of problems and 

therefore there is plurality of institutions to deal such different type of problems. In fact, there is no 

legal wrong without legal remedy, but this justicibility of legal wrongs does not presuppose that 
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single institution has jurisdiction for all legal wrongs. Justicibility of any issue is different from the 

jurisdiction on any issue. In present article I will examine the difference between the two with 

reference to Indian position.   

Meaning of Justiciability and Jurisdiction: 

Justiciability:  

Justice is the first virtue of social institution3 and as such it should be available to every entity of the 

society. Since there is diversity in the nature, justice becomes a relative concept. Justice has a 

protean face, capable of change, readily assuming different shapes, and endowed with highly 

variable features.4 The concept of justiciability is so connected with the concept of justice that we 

can’t understand it with any particular reference like justice. This is the reason that Frankfurter, J. 

observed that Justiciability is, of course, not a legal concept with fixed content or susceptible of 

scientific verification.5   

Justiciability focuses on two fundamental aspects: the first aspect may be termed "law-ability," as 

opposed to the second aspect, which may be termed "litigatibility."6 First aspect bears a plainly 

jurisprudential character. This is the consideration of whether there exists a legal answer for every 

legal question i.e., for every question as to the existence or non-existence of a person's rights or 

obligations, as these are understood under Hohfeld's classic categorization.7 This aspect of 

justiciability has been termed by the Chief Justice of the Israeli Supreme Court, Aharon Barak, as 

"normative justiciability." According to his definition, "normative justiciability comes to answer the 

question whether there exist legal criteria sufficient to determine a dispute presented before the 

Court."8 Normative justiciability deals with the question of whether for every legal question there 

exists any (i.e., at least one) legal answer. 

Second aspect has been termed by Justice Barak as "institutional justiciability." According to his 

definition, "institutional justiciability comes to answer the question of whether the court is the 

appropriate authority to determine a particular dispute, or whether it is more appropriate that the 
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dispute be determined by another institution, such as the legislative or the executive authority."9 

Institutional justiciability itself bears two aspects: a material aspect and an organic aspect.10 The 

material aspect is concerned with the question of whether it is appropriate for the court to adjudicate 

the subject matter of the dispute before it. The organic aspect, which is particularly relevant with 

respect to petitions brought against the legislative branch or executive branch, is concerned with 

whether it is appropriate for the court to adjudicate the legality of the actions of the organ of the 

state against whom the legal petition has been brought. 

Jurisdiction: 

 As per Oxford English Dictionary ‘Jurisdiction’ means the official power to make legal 

decisions and judgments or the area or sphere of activity over which the legal authority of a court or 

other institution extends. Jurisdiction is a dignity which a man hath by a power to do justice in 

causes of complaint made before him.11 According to Black’s Law Dictionary, the word is a term of 

large and comprehensive import, and embraces every kind of judicial action. It is the authority by 

which courts and judicial officers take cognizance of and decide cases and the legal right by which 

judges exercise their authority. It exists when court has cognizance of class of cases involved, 

proper parties are present, and point to be decided is within issues. It is the authority, capacity, 

power or right to act. It is the power of him who has the right of judging conferred by the 

Constitution or by law. It is of three kinds, of the subject-matter, of the person, and to render 

particular judgment which was given.12 

Justiciability versus Jurisdiction: A Study in Indian Perspective 

 Justiciability and jurisdiction over a subject matter is not the same thing. A distinction must 

be drawn between the jurisdiction over a certain matter that is conferred upon a court by law, and 

justiciability, that is, whether it is appropriate that the matter should be determined judicially. 

Justiciability prescribes the boundaries of law and adjudication. Every legal question has normative 

justiciability but it is not necessary that that question may have institutional justicibility. Part IV of 

the Constitution talks about the Directive Principles of State Policy. These directives are part of 

socio-economic justice enshrined in the Preamble of the Constitution. The rights given under this 

Part like right to food, right to equal pay, protection of children from exploitation, free and 

compulsory education, free legal aid, right to work, right to public assistance, right to just and 
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human conditions of the work, protection of environment and ecology have normative justiciability 

as these are fundamental in the governance of the country13. But at the same time Article 37 says 

that ‘the provisions contained in this Part shall not be enforceable by any court’, and in this way 

courts have no institutional justiciability in respect of these rights. This non-justiciability or non-

enforceability is a kind of limitation on the jurisdiction of the court.   

 This thing can also be cleared from the example of Parliamentary Privileges. Article 105 (2) 

and Article 194(2) no member of Parliament or Legislature of a State shall be liable to any 

proceedings in any court in respect of anything said or any vote given by him in Parliament or any 

committee thereof, and no person shall be so liable in respect of the publication by or under the 

authority of either House of Parliament of any report, paper, votes or proceedings. Thus matters 

connected with privileges are justiciable but Parliament and state legislature are the sole 

administrator and adjudicating body of the matters related to parliamentary privileges and as per the 

black letters of the Constitution, courts have no jurisdiction      

There are two further ways to see the distinction, that is, material aspect and an organic aspect of 

institutional justiciability. In material aspect of the institutional justiciability there is a question that 

whether it is appropriate for the court to adjudicate the subject matter of the dispute before it. For 

example, Article 71 of the Indian Constitution says that all doubts and disputes arising out of or in 

connection with the election of a President or Vice-President shall be inquired into and decided by 

the Supreme Court whose decision shall be final. Thus, any question in respect of election of 

President of India is justiciable only by the Supreme Court of India and no other court in India has 

jurisdiction in respect of that question as the decision given by the Supreme Court shall be final. In 

this way the questions about election of the President justiciable but no other court except the 

Supreme Court of India has jurisdiction to deal such questions.  

In organic aspect of the institutional justiciability there is a question that whether it is appropriate 

for the court to adjudicate the legality of the actions of the organ of the state against whom the legal 

petition has been brought. For example, Article 122 says that (1) the validity of any proceedings in 

Parliament shall not be called in question on the ground of any alleged irregularity of procedure. (2) 

No officer or Member of Parliament in whom powers are vested by or under this Constitution for 

regulating procedure or the conduct of business, or for maintaining order, in Parliament shall be 

subject to the jurisdiction of any court in respect of the exercise by him of those powers. Article 212 

also states in the same direction in respect of business of the state legislature.  In this way these 
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provisions have barred the jurisdiction of courts in India to interfere in the business of Parliament 

and state legislature.  

Further, Article 121 says that no discussion shall take place in Parliament with respect to the 

conduct of any Judge of the Supreme Court or of a High Court in the discharge of his duties except 

upon a motion for presenting an address to the President praying for the removal of the Judge as 

hereinafter provided. Likewise, Article 211says No discussion shall take place in the Legislature of 

a State with respect to the conduct of any Judge of the Supreme Court or of a High Court in the 

discharge of his duties. These two provisions say about the non-justisiability of the matters 

connected with the courts (SC/HC).   

The provisions discussed above reveals not only the parliamentary supremacy and independence of 

judiciary but also the separation of powers. Whenever we talk about non-justiciability about any 

particular issue, indirectly we accept the doctrine of separation of powers in which one organ of the 

state cannot interfere in the activities of the other organ. In modern governance, a strict separation is 

neither possible, nor desirable. Nevertheless, till this principle of accountability is preserved, there 

is no violation of separation of powers.  

In fact, the difference between justiciability and jurisdiction has been created by the institutions of 

goverment in exercise of their discretionary powers. For example, Article 142 of the Constitution of 

India provides that, ‘the Supreme Court in the exercise of its jurisdiction may pass such decree or 

make such order as is necessary for doing complete justice in any cause or matter pending before 

it...’ This paragraph extents the jurisdiction of the Supreme Court and authorizes it to use large 

discretionary power for the sake of justice. Because of this power court has tried to extend its 

jurisdiction in spite of lack of jurisdiction and it has decided many cases on the ground of 

justiciability. Many decisions of the Supreme Court have created ambiguity about the jurisdiction 

and justiciability. For example, in Kesavananda Bharti case14 court has established the basic 

structure doctrine. Court has reserved jurisdiction to decide that whether any Amendment of the 

Parliament is in violation or not of the basic structure of the Constitution. This doctrine has 

introduced an element of uncertainty for both, the parliament and the judiciary. 

Areas of conflict: 

1.  Justiciability of PILs-  The new human right jurisprudence has considerably relaxed the 

requirement of traditional  rule of locus standi. Now, the court permits PIL for the enforcement of 

Constitutional and other legal rights of any person or group of persons who because of their poverty 
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or socially or economically disadvantaged position are unable to approach the court for relief. 

Underlining its limitation, in S P Gupta case15, court observed, “It is also necessary for the Court to 

bear in mind that there is a vital distinction between locus standi and justiciability and it is not every 

default on the part of the State or a public authority that is justiciable. The Court must take care to 

see that it does not overstep the limits of its judicial function and trespass into areas which are 

reserved to the Executive and the Legislature by the Constitution.” In recent case, Rajiv Ranjan 

Singh ’Lalan’ & Anr. Vs. Union of India & Ors16., court observed that court cannot be the venue of 

political battle by filing a writ petition under Article 32 of the Constitution of India.  

2. Justiciability of Directive Principles- Though directive principles are expressly made non-

justiciable, in a number of decisions the Supreme Court has given many of them the status of 

fundamental right. Instead of becoming a stumbling block the judiciary has now taken itself the 

responsibility of implementing the Directive Principle. This new trend and the decisions show that 

it is being increasingly difficult to draw a line between fundamental rights and directive principles 

when courts are exercising the power of judicial review.  In Unnikrishnan v. State of A P17, the 

directive principles contained in Art. 45 has been raised to the status of a fundamental right. It has 

been held that children from the age of 6 to 14 years have fundamental right to free and compulsory 

education. Likewise, in Randheer Singh v. Union of India18 , equal pay for equal work has been 

held to be  a fundamental right. In H. M.  Hoskot v. State of Maharastra19, court held that legal aid 

and speedy remedy are the fundamental rights available to all prisoners.  

3. Justiciability of pardoning power of President and Governors- The  power of the executive to 

grant pardon under Article 72/161 is a Constitutional power and court on numerous occasions, has 

declined to frame guidelines for the exercise of power under the said Articles.20 Further in 

Shatrughan Chauhan v. Union of India21 , court was of the view that this Court has been of the 

consistent view that the executive orders under Article 72/161 should be subject to limited judicial 

review based on the rationale that the power under Article 72/161 is per se above judicial review 

but the manner of exercise of power is certainly subject to judicial review. Apart from above ruling, 

in Shatrughan Chauhan case court has observed in important thing, - “It is well established that 
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exercising of power under Article 72/161 by the President or the Governor is a constitutional 

obligation and not a mere prerogative. Considering the high status of office, the Constitutional 

framers did not stipulate any outer time limit for disposing the mercy petitions under the said 

Articles, which means it should be decided within reasonable time. However, when the delay 

caused in disposing the mercy petitions is seen to be unreasonable, unexplained and exorbitant, it is 

the duty of this Court to step in and consider this aspect. Right to seek for mercy under Article 

72/161 of the Constitution is a constitutional right and not at the discretion or whims of the 

executive. Every Constitutional duty must be fulfilled with due care and diligence; otherwise 

judicial interference is the command of the Constitution for upholding its values.” 

4. Justiciability of 9th Schedule- The insertion of the Article 31-B read with 9th Schedule was an 

attempt to make property right reform by the Parliament in 1951. These provisions empower 

Parliament to provide immunity of Fundamental Rights to the laws included in the Ninth Schedule, 

once the laws passed by the legislature are placed in the Ninth Schedule of the Constitution, they 

instantly become immune from any judicial challenge on the ground that they 

violate any of Fundamental Rights enumerated in Part III of the Constitution. Unfortunately, this 

Ninth Schedule has been misused for the political gain and to show the supremacy of Parliament by 

incorporating controversial laws and this is the starting point of tussle between legislature and 

judiciary. Legislative enactments are incorporated into the 9th Schedule and immunized against all 

attacks on the grounds of breach of any of the Fundamental Rights. Since 1951, the Ninth Schedule 

has been expanded so much that today 284 Acts are included therein. Till the Shankeri Prasad22 and 

Sajjan Singh23 case, the Court's view was in conformity and similar with that of the Legislature. The 

Supreme Court was of the view that there was no threat from the enhanced power of the legislature 

and that the agrarian reform was necessary to curb down the menace of poverty and change the 

system unequal distribution of land holdings in the countryside.  

In case of Golaknath V State of Punjab24 the Apex Court held that if an amendment abridged or 

took away a Fundamental Rights guaranteed by Part III of the Constitution, the amending act itself 

was void and ultra vires, in other words, Parliament has no power to amend or take away the 

fundamental rights enshrined under Part III of the Constitution. Subsequently in Keshvanand Bharti 

V State of Kerala25 the Supreme Court held that all the provisions of the Constitution can be 
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amended, but the provision affecting the basic structure of the Constitution could not be amended. 

Again in case of Waman Rao V Union of India26 , the Supreme Court held that the amendment to 

the Constitution which was made before April 24 1973, and by which the Ninth Schedule to the 

Constitution was amended from time to time by addition of various Acts and Regulations are valid 

and constitutional. The Amendments of Ninth Schedule after April 24, 1973 are open to challenge 

on the ground that they are beyond the constituent power of the Parliament since they damage the 

basic structure of the Constitution. I.R.Coelho v. State of Tamil Nadu27, the Apex Court held that 

even though an Act is put in the Ninth Schedule by a Constitutional amendment, it would be open 

to challenge on the ground that it destroys the basic structure or the fundamental right or rights 

taken away or abrogated pertains to the basic structure. 

5. Whether the terms and conditions of admission of a new State are justiciable?- In R.C. Poudyal 

and Anr. etc. Vs. Union of India and Ors. Etc.28 court held that the power to admit new States into 

the Union under Article 2 is, no doubt, in the very nature of the power, very wide and its exercise 

necessarily guided by political issues of considerable complexity many of which may not be 

judicially manageable. But for that reason, it cannot be predicated that Article 2 confers on the 

Parliament an unreviewable and unfettered power immune from judicial scrutiny. 

6. Justiciability of political covenant- In Kanwar Shri Veer Rajendra Singh v. Union of 

India, 29a Bench of five learned Judges has pronounced on the non-enforceability of the provision 

for payment of Privy Purse under Article 291 by resort to legal proceedings. Further in 

Raghunathrao Ganpatrao Etc. Etc. V. Union Of India30 court held that the treaties/covenants/etc. 

entered into between the Union of India and the Rulers were as a result of political action. No 

justiciable rights were intended to be created. Rights arising out of 

covenants which were non-justiciable cannot be regarded as basic features. 

7. Justiciability of the recommendations of the Chief Justice of High Court- In N. Kannadasan  

V. Ajoy Khose and others31, court held that the Chief Justice of a High Court, while making 

recommendations, exercises statutory functions. While it is incumbent upon the State Government 

to consult the Chief Justice,  indisputably the Chief Justice of the High Court would have a heavy 

burden on his shoulder to recommend the name of a person who would be suitable 
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therefor. We are not oblivious of the fact that no court howsoever high would have any power of 

judicial review in relation thereto. Power of judicial review, although is very restricted, cannot be 

denied to be exercised when relevant fact is not considered. What is not the subject matter of 

judicial review is the opinion of the Chief Justice touching upon the merit of the decision but the 

decision making process is subject to judicial review. In this case the justiciability of the 

recommendation of the Chief Justice of Madras High Court, for appointment of Shri N. Kannadasan 

as the President of the State Consumer Disputes Redressal Commission, under Section 16 of the 

Consumers Protection Act, 1986, was involved.  

8. Justiciability of appointments under Article 217(1)- In M. Manohar Reddy & Anr. V. Union of 

India & Ors.32, the Court held that the appointment under 217 is justiciable, if “eligibility for 

appointment” is put in question.  Eligibility is based on objective facts and it is, therefore, liable to 

judicial review. But, suitability pertained to the realm of opinion and is, therefore, not amenable to 

any judicial review. There is a basic difference between “eligibility” and “suitability”. The process 

of judging the fitness of a person to be appointed as a High Court Judge falls in the realm of 

suitability. 

9. Justiciability of cases relating to transfer of judges- In K Shoka Reddy Etc. V.  The Govt. Of 

India And Others33 court held that in these cases the area of justiciability is very limited and the tool 

of judicial review can be uses only on the petition of transferred judge alone because he has only the 

locus standi to challenge the transfer. In these cases the judicial review is not available on the 

ground of arbitrariness or bias. 

10. Justiciability  of the satisfaction of the President, under article 356- In Rameshwar Prasad 

And Ors. V. Union Of India And Anr34, court accepted the majority view of  S. R. Bommai35 case 

and held that the satisfaction of the President while making a Proclamation under Article 356 (1) is 

justiciable and it would be open to challenge on the ground of mala fides or being based wholly on 

extraneous and or irrelevant grounds. And the principles evolved in Barium Chemicals36 for 

adjudging the validity of an action based on the subjective satisfaction of the authority created by 

statute do not, in their entirety, apply to the exercise of a constitutional power under Article 356. 
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11. Justiciability of the Speaker’s order- In D. Sudhakar & Ors. V. D. N. Jeevaraju & Ors37. Court 

held that Speaker’s order on account of the expression of finality in paragraph 2 of the Tenth 

Schedule to the Constitution, did not bar the jurisdiction of the superior Courts under Articles 32, 

226 and 136 of the Constitution to judicially review the order of the Speaker.38 

Conclusion: 

Law prescribes the jurisdiction and the need of justice makes the way for justiciability. When the 

provisions of the constitution are clear and there is no ambiguity about the intention of the 

legislature, the judiciary has very small role, that is, only to give effect the intention of the 

legislature. The three organs of the government i.e. legislative, executive and judiciary have their 

own sphere of action. The essential work of the legislative body is to make laws; essential work of 

the executive is to execute those laws; and, the essential work of the judiciary is to adjudicate the 

rights and duties between the entities in the state. In spite of this there no strict separation of power. 

Weakness of one organ empowers the other organ to be active for the sake of justice.  

Though, the judicial activism is the mature face of the judicial review, this maturity is not self 

generated. It is the cry for justice and ignorance of other branches of the government that make our 

judiciary active, and judiciary has gone one step further from mere judicial review. Because of 

demand of justice many cases in which though there is express provision of non-justicibility 

becomes justiciable. In this way judiciary has to go beyond its jurisdiction and when this 

overstepping and activism become over-activism, the consequential tussle among the organs of the 

government becomes apparent.     

Every person has his own philosophy of life and judges are not exception of this fact. Here we may 

say that the philosophy of the judges is the living source of the law. They decide cases for the 

community as whole and when they decide for community their decision become precedent. They 

make the black latter law according to the situation and social needs. In doing so one may say that 

they are going beyond their jurisdiction and breaking the law but in fact it is not the breaking of 

law, it is molding of law according to time, place and situation.  
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Can the judicial guidelines be enough? A case study on sexual harassment in Bangladesh 

Ferdous Rahman 

ABSTRACT 

The sexual harassment cases in Bangladesh are judged at institutional capacity under the Guidelines of the 

High Court Division (HCD) of the Supreme Court of Bangladesh. Despite the verdicts in 2009 and 2011and 

the governmental commitment in its report 2015 on CEDAW to pass statutory law, it is yet to come. The 

empirical evidence shows lack of proper administration to combat this vice and lower rate of disposal of 

cases. Nevertheless, the jurisprudential analysis of judicial activism infers restrictive views on declaring as 

act as offence by judges instead of legislation which is interpreted as an encroachment to the democracy of 

the legislators. Bangladesh constitution also holds the same spirit. The continuous judicial activism in woman 

rights and safety related issues critically questions the seriousness of the government in this regard. From a 

more pragmatic view, the experiences of the others countries including India, Canada, Japan, USA also 

emphasized on statutory law followed by judicial directions in the same context. Being imbibed by the 

activism of these countries, the government of Bangladesh should focus on fulfilling its commitment to bring 

laws for preventing sexual harassment to maximize safety, security and personal liberty of the female in the 

country.  

KEY WORDS:Sexual harassment, Bangladesh, Statutory law, Judicial activism, Governmental role.  

PART A. Introduction 

The Bengali culture receives acknowledgement for its secular celebration of its festivals but such celebration 

got disrupted with the heinous incident of sexual harassment to women in Bangladesh on the occasion of 

celebrating the first day of Bengali New Year of 2015 (“Outrage over sex assault,” 2015). It is yet to achieve 

its prestige back as the victims have been denied justice till date. Police submitted final report on the ground 

of non-identification of the perpetrators even though the men doing the harassment were reportedly seen in 

CCTV footage (‘Pohela Boishak Sexual Harassment,” 2016). Moreover the media questioned the silent 

presence of the police at the time of occurrence which was unheard by the government (“Boishak 

celebration,” 2015). Even some ministers were also reported stating these incidents as insignificant 

(“Shipping Minister describes,” 2016). The broader scenario of sexual harassment in Bangladesh is more 

alarming. The survey conducted by international NGO result shows that 76% of women in Bangladesh under 

the age of 18 and 44% of women above this age faced sexual harassment at some point of their lives 

(“Women get sexually harassed,” 2014) and 91% of women in Bangladesh are sexually harassed at some 

point of their lives (Action Aid, 2014; Bakkar, 2013). The data of UN infers that sexual harassment cases 

increased by 76% at tertiary level of education (Bhagani, 2015). The situation gets worse when the victims are 

blamed for these cases (Haspels, Kasim, Thomas and McCann, 2001). In the survey, it was found that 65% 

women who went to the police to complain were blamed by the police for the harassment (Haspels, et al., 

2001). One of the reasons behind the sexual harassment complaints remaining unheard is inadequacy of 

statutory law (“Cities are mostly unsafe for woman,” 2014). In current legal regime of Bangladesh, the single 
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provision relevant to sexual harassment in the Penal Code 1860 i.e. 509, declares verbal action or gesture 

derogating a woman’s modesty as an offence. However so far there has been only one case upholding the 

perpetrator liable under this section (Mohammad Sharif v. State, (1957)). Pursuant to three different public 

interest litigations, the High Court Division of the Supreme Court of Bangladesh gave directions in the form 

of guidelines to combat the sexual harassment in the society (BNWLA v. Bangladesh, (2009); BNWLA v. the 

Government of Bangladesh and Others, (2011)). Gradually through these guidelines, the scope of directions 

became wider. The first and second writ petitions passed the guidelines for the sexual harassment occurred in 

educational institution and the work places whereas the third one (BNWLA v. Bangladesh Government and 

Others, (2011)) covers the sexual harassment incidents occurred in any places. Moreover, the third writ 

petition defined stalking as an extended form of previously defined sexual harassment. Foundation of sexual 

harassment law through judicial activism is not new. Similar examples can also be found in the United States 

(Meritor Sav. Bank, FSB v Vinson (1986); Harris v Forklift Systems Inc., (1993)), India (Vishaka and Others 

v State of Rajasthan, (1997)), and Japan (Hanrei Taimuzu 238, 580 RodoHanrei 17 (1991)) etc. 

Since Bangladesh follows the doctrine of stare decisis (The Constitution of People’s Republic of Bangladesh, 

Article 111), the guidelines hold the status as binding precedent pending the enactment of statutory law. Here 

this research questions the effectiveness of judicial activism in the mind of the people in absence of statutory 

law. It also aims to critically analyze the role of the government in presence of such judicial guidelines. This 

paper is focused on exploring the answer on sufficiency of judicial guidelines instead of a statutory law for 

combating the vice of sexual harassment in Bangladesh and giving justice to the victims. The paper would 

contain six parts apart from the introduction and the conclusion. The second part starts with the jurisprudential 

analysis of judicial activism followed by third and fourth part explaining the background and the provisions of 

the guidelines given by the Supreme Court. The fifth one critically analyze the government’s role whereas the 

sixth part digs into the precedents from the other states with particular focus on the US, India, Japan and 

Canada. The seventh part finally argues the sufficiency of judicial activism on sexual harassment cases and 

the necessity of statutory law in this regard followed by the concluding remark. 

Part B: Jurisprudential analysis of judicial activism 

Practice of judicial activism has increased all over the world (Condeixa, 2012). Particularly in Bangladesh, 

whenever the statutory laws are found to be inconvenient, the pro-bono lawyers knock the door of the court 

for its guidelines. The victory of such litigation occurred in Bangladesh when the access to court is ensured to 

all including for environmental justice through public interest litigation (Dr. M. Farooque v. Bangladesh 

(1997). Having the root of legal system of Bangladesh in common law countries (David & Brieley, 1978; 

Jain, 1990), the presence of strong judicial activism is not a surprise. The common law judges play their role 

as law maker to fill up a gap in case of “the real, big, theoretical (and practical) issues at stake” (Chiassoni, 

2006). Its emergence was termed as a supposition by Hans Kelsen. He observed the application of judicial 

activism when there is a “lack (of legal order), based on a subjective, moral-political value judgment, of a 

certain legal norms within a legal order” (Kelsen, 1967). Justice Dyson Heydon of the High Court of Australia 
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defined judicial activism as action of the court beyond determining rights and liabilities between the parties in 

dispute (Heydon, 2003).  

Judicial activism can be against the government to establish the separation of powers named as executory 

judicial activism or fill up an existing legal vacuum called legislating judicial activism, (Voegelin, 1987). 

Both can be seen in judicial practice of Bangladesh. The former can be illustrated with the verdict of the 

Supreme Court of Bangladesh against the government to pay compensation to the deceased family on 

negligent death of the victim (“The Appellate Division upheld,” 2018) whereas the judicial activism of the 

High Court Division in defining sexual harassment as an offence is an example of the latter one.  

In legislating judicial activism, the challenge is not what vice, the judge targets to remedy but who is 

responsible to implement the changes given by the verdict (Dred Scott v. Sandford, (1856)).  Thus the 

acceptance of the judgment in the eye of the authority determines the effectiveness of activism. Because of 

the practical obstacles of the legislative process, both the sources of law (the statutory law and the judicial 

precedent) do not stand in the same footing (Condeixa, 2012). Notwithstanding the verities in legal priorities, 

because of the complexities in acting in timely manner and the procedural stages, judicial activism acts as a 

necessary tool to provide quick justice where the statutory law is silent. Still the longer reliance on judicial 

activism takes away the democratic opportunity from the parliamentarian to promulgate laws It can run to the 

extent of the ‘consensual changes’ albeit perfect consensus is not possible, where no other instances exist to 

ensure justice (Condeixa, 2012).  The American philosopher John Rawls termed it as overlapping consensus 

where the presumption lies in favor of existence of majority consensus to determine the dispute by judicial 

activism (Rawls, 1971). 

Now the question arises whether such consensus exists for declaring any action as criminal offence by way of 

judicial activism. The role of judicial activism in criminal matters is difference from the other cannon of law. 

With the elapse of time, the statutory offences replace the common law ones (Condeixa, 2012). The sexual 

harassment is not only violation of privacy of any woman but also a gender based discrimination irrespective 

of its place of occurrence (Kapur, 2008). Claypoole (1987) observed “Sexual harassment is an important 

issue that must be addressed by Congress because it is demeaning conduct that deserves censure.” The 

judicial activism in absence of domestic law is welcomed to meet the comprehensive need of the society but 

statutory law is always preferable (Clayepoole, 1987; Southern Pac. Co. v. Jensen, (1917)).  

PART C: Historical background of guidelines of the Supreme Court of Bangladesh 

Previous to the filing of the writ petitions before the High Court Division, section 10, i the Nari O Shishu 

Nirjatan Daman Ain (Woman and Child Repression Prevention Act) 2000 and section 294,ii 354iii and 509iv of 

the Penal Code 1860 deal with the offences attributing as sexual harassment. Due to vagueness and 

insufficiently defined actions as sexual harassment, some right based organizations brought forward the issues 

before the court (BNWLA v. Bangladesh, (2009)). 

The writ petition was filed by a national level NGO, named Bangladesh National Women Lawyers’ 

Association in 2008. The preparation to this writ petition can further be traced to a press conference organized 



129 
 

by 47 NGOs on 7th July 2008. In this press-conference, 333 unreported cases of sexual harassment were 

presented for the period of January to June of 2008. This press conference mentioned the incident of sexual 

harassment incident occurred Jahangirnagar University which made its faculty members raise their voice 

against the heinous act (“Sexual Harassment in Jahangirnagar University,” 2008). The initiation of this Social 

Resistance Committee got their root in a report of 2001 of International Labor Organization where the 

garments sector workers of Bangladesh identified as the most vulnerable to sexual harassment (Haspels, et al., 

2001). This legal regime of sexual harassment began with the seven resolutions adopted by the Social 

Resistance Committee in its press conference held on 7 July 2008 (BNWLA v. Bangladesh, (2009)). Another 

attempt to provide a legal framework for sexual harassment cases was the guideline drafted the University 

Grant Commission in 2008. Afterwards, the Law Commission also formulated a draft guideline for sexual 

harassment complaints (8th Periodic Report to CEDAW, 2015). These actions helped to form this committee 

and subsequently filing the writ petition to the High Court Division (HCD) for guidelines on sexual 

harassment in workplace and educational institutions.   

However, the scope of the guideline given in judgment of Writ Petition no. 5916 of 2008 was limited to 

sexual harassment incident in educational institutions and workplace. A year later in 2009, the women safety 

again came into question. Several incidents of ‘eve teasing’ resulting suicide of victims and murder of people 

protesting this social menace were reported in different print and electronic media (BNWLA v. Government of 

Bangladesh, (2011)). The same NGO filed another Writ Petition before the HCD in 2010 seeking the 

guidelines from the court about the eve teasing issues. Earlier to the guideline pursuant to the writ petition, 

situation was being dealt by executive rules.  

In reply of issued rule nisi of the HCD pursuant to the Writ Petition no 8769 of 2010, the Ministry of Law, 

Justice and Parliamentary Affairs of the government mentioned about the proposed amendment to the Nari O 

Shishu Nirjatan Daman Ain (Woman and Child Repression Prevention Act) 2000 incorporating section 10A 

of penalty for sexual harassment which has not come into force yet. It further emphasized on inclusion of 

section 509 of the Penal Code in Schedule of the Mobile Court Act 2009 empowering the executive 

magistrate to punish the offenders at spot (BNWLA v. the Government of Bangladesh and Others, (2011)). 

However, till date one case was proved under section 509 of the Penal Code due to its vagueness and high 

level of proof required for conviction under this section (Mohammad Sharif v. State, (1957)).  

PART D: Legal regime of sexual harassment before and after the issuance of guidelines 

The aim of the judgment of the HCD in the Writ petition no 5916 of 2008 was to fill up the vacuum in 

statutory legislation as to sexual harassment cases. In particular, three fold objectives of the guideline were to 

create awareness about sexual harassment and its consequences and to make it a punishable offence (BNWLA 

v. Bangladesh, (2009)). It imposed the responsibility upon the employer of the work place and the concerned 

authorities of the educational institutions to take disciplinary actions to deter these offences. This guideline 

defined sexual harassment offence as any unwelcome sexually determined verbal, physical gesture or contact 

through SMS, phone calls, writing on wall, notice board, bench etc. to the victim by abuse of administrative, 



130 
 

professional or authoritative power over the victim. Such actions also include stalking, joking with sexual 

implication, showing pornography etc. Such action may be aimed at having sexual relation, demand or 

request for sexual favor, blackmailing or character assassination of the victim. 

In order to achieve the first objective, the guidelines required the employers and the relevant authorities of the 

educational institutions to take orientation class to the new recruits as well as the fresh students before 

beginning of formal employment or classes. It also required arranging monthly and half yearly programs on 

sexual harassment for the employees and the students to create awareness about this guideline. These 

guidelines were to be printed in booklet form for dissemination purpose. Secondly, with a view to making the 

sexual harassment as punishable, the guideline obliged the employer and the concerned authority of the 

educational institution to make the working environment safe for women and in no way disadvantageous to 

them in comparison to the male colleague or fellow students. In case of commission of any action falling in 

the definition of sexual harassment, disciplinary action is to be taken against the offender. 

A complaint committee is to be formed in every public and private educational institutions as well as 

workplace, consisting of minimum five members, headed by a female. Two members of this committee need 

to be from outside the organization and working on gender issue and abuse. This committee reports annually 

to the concerned authority of the government. This guideline states the detail procedure of the investigation of 

any complaint filed before the committee. Upon proving the complaint, the committee may suspend the guilty 

and take necessary actions in accordance with the disciplinary rules of the institutions. If such action falls in 

any offence under any statutory criminal law, it may further refer the matter to the court.  

Subsequently in 2011, the HCD passed another judgment giving guidelines for sexual harassment in public 

places. It first signified the grievance of so call ‘eve teasing’ and defined such action as sexual harassment. It 

extended the scope of sexual harassment defined in the previous guideline and included stalking by way of 

any conduct intending to harass the victim sexually or causing apprehension of sexual harassment in the mind 

of the victim. Subject to certain exceptions, such conduct could be following the victim, contacting through 

letter, SMS, telephone or any medium, keeping her in surveillance, any actions causing fear in the mind of the 

victim as to safety of herself and her family (BNWLA v. the Government of Bangladesh and Others, (2011)).   

In order to combat this social menace, the HCD requires every police station to have separate cell reporting to 

existing District Law and Order Committee of each district. This committee is to hold a “meet the people 

session” to inform the ordinary people regarding the sexual harassment incident of the district and the actions 

taken against them. Moreover, with a view to reducing the cyber harassment, this guideline requires the 

government to adopt necessary measures to regulate internet users in cyber cafes. In addition, the HCD 

directed the government to enact the amendment immediately and also emphasized on passing new laws as to 

protection of victim and witnesses to remove the fear from going to the court and to recognizing the audio and 

video recording as admissible evidence to increase the conviction of offenders which is currently significantly 

relied on the eye witnesses and they are scared of giving statement to the court.   
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Pending the compliance with these requirements, the HCD made its interim orders to the concerned ministries 

to direct its officers to combat sexual harassment cases, until the new laws come into force. The Inspector 

General of Police, the deputy commissioners and the Upazila Nirbari Officers (Sub-district Executive Officer) 

are directed to take immediate actions for the already occurred incidents and to issue high alert in their 

territorial jurisdictions respectively. Besides, the officers-in charge of the police stations are ordered to ensure 

protection to the victim and her family. 

Part E: Role of the Government after the pronouncement of the guidelines 

In the guidelines, the government was directed to enact law concerning sexual harassment immediately. 

However, there is no further initiative taken by the government. Even in the third writ petition, the 

government informed court by way of their affidavit pursuant to the rule nisi issued by the court that an 

amendment to the Women and Children Repression Restraint Act 2000 was proposed incorporating sexual 

harassment as an offence punishable with imprisonment not exceeding seven years. However till today, the 

proposed amendment has not been passed. The amendment to Nari O Shishu Nirjatan Daman Ain, 2000 

(unofficially translated as the Woman and Child Repression Prevention Act, 2000) mentioned in the affidavit 

in compliance of the Ministry of Law, Justice and Parliamentary Affairs during the hearing of Writ Petition 

no 8967 of 2010 never came into force. The present section 10 of the said Act, does not cover the definition of 

sexual harassment given by the HCD in its judgment rather has a limited scope of actions falling in the 

category of sexual harassment. Section 10 of the Act 2000 needs to prove physical contact for sexual 

harassment whereas the definition given in the guidelines covered any verbal or physical gesture and even 

attempt to communicate through SMS or telephone calls.  

The government is yet to enact the Sexual Harassment (Prevention) Act 2010 in light of the guidelines of the 

HCD. As a result, many educational institutions as well as workplaces have no complain committee for sexual 

harassment and left the female students and employees who are victims of sexual harassment without any 

remedy (Citizens’ Initiative on CEDAW, 2016). According to a study, sexual harassment is increasing at an 

alarming rate as for instance 76% at tertiary level (Bhagani, 2015). Moreover no law is formulated based on 

the guideline of the HCD passed in 2010. The witness protection act which the HCD recommended in 2010 is 

yet to be enforced.  

As a member of the United Nations, Bangladesh is under obligation to adopt a national work plan to eliminate 

violence against women under the Declaration of Elimination of Violence against Women (UNGA Resolution 

no A/RES/48/104 dated 20 December 1993). Even though the United Nation Resolution was adopted in 1993, 

the national work plan of Bangladesh adopted by the Ministry of Women and Children Affairs in 2013 set the 

target of enacting law on sexual harassment as per the guidelines of the court to be achieved by 2020-2021 

whereas the guideline was passed on 2010 (Ministry of Woman and Child Affairs, 2013).  

Despite the commitment of the government made by way of ratifying the Convention on Elimination of 

Discrimination against Women (CEDAW) and adopting the National Women Policy to enact laws to ensure 

woman rights, statutory laws on sexual harassment are yet to be formulated (the National Women policy, 
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2008; the CEDAW, 1993). Moreover, non-appearance of Ministry of Children and Women Affairs and 

Ministry of Home Affairs implied their lack of interest in these issues of women safety (BNWLA v. 

Bangladesh, 2011). Here it is noteworthy that strong judicial activism can be observed in the similar kind of 

cases as the sexual harassment, the so called ‘eve teasing’, banning of ‘two finger test’ of the rape victims 

(BLAST v. Bangladesh, 2013). Such consecutive public interest litigations are not mere con-incidents but 

imply the lack of seriousness of the government in protecting woman rights and safety.  

PART F: Judicial activism in sexual harassment cases: Experience of US, Canada, India & Japan 

Enactment of explicit legislation on sexual harassment has not been new. Many states either passed new law 

or amended the existing ones to prevent sexual harassment. Such as Sri Lanka amended its penal code and 

Costa Rica enacted new Act against sexual harassment in educational institution and workplace in 1998. 

However, development of laws on sexual harassment through judicial activism in is also not uncommon. The 

USA, Canada, India and Japan can be exampled here. Nevertheless, all of them passed statutory laws 

subsequent to judicial direction. Thus these illustrations infer the pragmatic approach of the other states in 

combating sexual harassment cases: 

a. India 

Sharing the same legal historical background, the legal provisions before the guidelines of the court were 

same in both Bangladesh and India. A case which started with non-cooperation of the law enforcing agency 

while the victim complained the harassment and afterward such non-cooperation let the rape occurred, turned 

the Indian judiciary up-side down and opened the door of the court for comprehensive laws on sexual 

harassment and discrimination in workplace based on gender (Vishakha and Others v. State of Rajesthan, 

(1997)). In this case, the petitioner argued for equality entitled under their human rights in workplace based 

on CEDAW. The judges not only recognized sexual harassment as breach of equality but also violation of 

human rights. The court interpreted the international convention and commitment of the government to meet 

the contemporary need of the society and accommodate the sexual harassment cases in the existing legal 

regime in absence of the domestic law.   

India formulated the draft rules of conduct in 2000, 2003, 2004, 2006 and 2010 since this landmark case 

(‘Sexual harassment in work,” 2017). The Indian Law Commission first formulated their code of conduct on 

workplace incorporating the provisions on sexual harassment following the guideline passed by the Supreme 

Court (The Law Commission, 2000). Subsequently in 2013, the parliament passed Sexual Harassment at 

Workplace (Prevention, Prohibition and Redressal) Act. The enactment of legislation in light of the court’s 

direction and the international instruments of CEDAW, Universal Declaration of Human Rights (UDHR) 

encompasses the safe society for women. (Kapur, 2008) 

b. USA 

As the sexual harassment cases did not fall in any particular category of offence. The US courts applied their 

interpretive power to define this kind of acts as an actionable cause of action (Barnes v Costle, (1977); 

Tompkins v. Public Service of Electrics and Gas Co. (1977)). The first case in USA on sexual harassment was 
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filed in 1986 (Meritor Savings Bank v. Vinson, (1986)). This case opened several questions on legal regimes 

of sexual harassment instead of any guideline and let the lower courts confused with the similar cases 

(Clayepoole, 1987). The counsel of the Equal Employment Opportunity Committee (EEOC) recognized 

sexual attraction as a part of day to day life in their amicus curiae to the Supreme Court in this case and 

required the government (by way of enacting law) to regulate this situation with a “broad sweep”.   

In November 1980 even before the case been filed, the EEOC published its first guidelines on sexual 

harassment upon receiving more than one thousand complains a year which increased more than 3453 after 

publishing the guidelines (EEOC Guidelines, 1986). In addition to this, twelve states had their own regulation 

on sexual harassment which were also held as insufficient to fill up the gap of federal laws on the ground of 

un-uniformity and lack of comprehensiveness (Claypoole, 1987). In order to remove the ambiguities, and 

bring uniformity in law, the USA Congress enacted laws on sexual harassment namely the Violence against 

Women Act in 1994 after the first judgment in 1986 (Fenton, 2018).   

c. Canada 

A comprehensive case on sexual harassment in Canada was filed in 1989 (Janzen v. Platy Enterprises Ltd., 

(1989)). Before the enactment of law, the constitutional root of sexual harassment cases lied in section 15 of 

the Canadian Charter of Rights and Freedom which guarantees equal protection of law in workplace. The 

laws on sexual harassment at workplace came into force in 1981 by way of amending its human rights code 

after the pronouncement of judicial decision in 1980 and despite the legislations at the state levels (Campbell, 

1992; Bell v Ladas (1980); Coutroubis v Sklavos Printing (1981)). In addition to the human rights code, the 

labor code of Canada also supplement the legal regimes governing sexual harassment cases “to employment 

free of sexual harassment” (the Labor Code (Canada), 1985). 

d. Japan 

Having no specific legislation defining sexual harassment as offence, the judges of the Japanese court 

declared sexual harassment as discrimination based on sex was thus violation of Japanese laws (Hanrei 

Taimuzu 238, 580 RodoHanrei 17 (1991)). The lack of awareness among the Japanese people about the 

sexual harassment put this types of cases beyond the reach of the court for very long time (Wolff, 1996). 

Having no explicit law on preventing sexual harassment, the academics and the judges concentrated on 

defining sexual harassment from the perspective of international instruments and attempted to remedy the 

action as tort case under section 709 of the Civil Code of Japanv. Such lack of statutory law resulted the non-

progress of sexual harassment cases after the district level court (Wolff, 1996). The positive development in 

Japan is the submission of draft amendment to the existing labor laws defining and banning ‘power 

harassment’ in workplace (Human Rights Watch, 2018).    

PART G: Questioning the sufficiency of judicial guidelines instead of statutory law 

Sexual harassment laws act as regulating human behavior at public places including workplace and 

educational institution. Censorship of any conduct can only be done through parliamentary enactments 

because the legislators represent the mass people whose behaviors are being regulated. Any action can be 
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declared as crime only through the laws passed by parliament which is a democratic practice (Claypoole, 

1987) and also holds upper position in the hierarchy of sources of laws. Even there is increasing demand for 

parliamentary intervention in addition to judicial activism.At the same time, creating law is not the job of the 

judiciary. It can be an interim measures for the time being to meet the urgent demand of the society where the 

enactment of new law through parliamentary process takes time and may cause extra-ordinary delay to 

combat the situation (Wright, 1968). It was also clear from the wording of the judgment of the HCD that this 

guideline remains in action only until the formulation of laws by the Parliament. In accordance with the 

principles of the staire decisis, judiciary plays a vital role in fulfilling the vacuum of legal provisions (the 

Constitution of People’s Republic of Bangladesh, article 111). However, from a constitutional standpoint, the 

Parliament should make the affirmative provision which the judiciary did by way of activism in the issue of 

sexual harassment (the Constitution of People’s Republic of Bangladesh, article 111; Wright, 1968). Article 

31 of the Constitution permits detriment to any person’s life, body, property or reputation only in accordance 

with statutory laws. Furthermore the term law has been defined as any Act, ordinance, order, rule, regulation, 

bye law, notification, or other legal instrument and any custom or usage having the force of law in 

Bangladesh (the Constitution of People’s Republic of Bangladesh, article 152). Here decision of judges has 

not been recognized as source of law. On the contrary, Art 111 of the Constitution gives the binding force of 

judgment of the Supreme Court of Bangladesh over the subordinate courts only.  

The present guidelines imposed liability upon the employers to regulate the conduct of their employees which 

might fall on the definition of the sexual harassment. Such regulation is nothing but the disciplinary rules of 

the institution itself and the institutional agency has no power to make laws in declaring as action as offence 

(Ansonia Bd. of Educ. v. Philbrook, (1987)). The so called disciplinary rules of the educational institution or 

workplace leave the punishment at the discretion of the complaint committee and such action is uncertain and 

subjective also. It might create confusion among the employers as to control the behavior of their employees. 

In order to prevent sexual harassment action, certainty and coherence is must for which the legislator should 

come forward (Claypoole, 1987). The vulnerability of the victim in terms of her education, financial strength 

and social position also increases her probability of being harassed (Tangri, Burt, & Johnson, 1982). Thus 

leaving such vulnerability at the hand of institutional committee makes the situation as slippery slope as the 

mass people still do not take sexual harassment as serious issue (or an offence as no statutory law defines this 

kind of action as offence) but a mere ‘joke’ (Kapur, 2008).  

Again in view of the given guidelines, no specific provisions except the definition of sexual harassment action 

is given rather left the action to be regulated in accordance with the provisions of existing laws. It states as 

follows, “if the accused is found guilty of sexual harassment, the concerned authority shall treat it as 

misconduct and take proper action according to the disciplinary rules of all workplaces and the educational 

institutions in both public and private sectors…and/or shall refer the matter to the appropriate court or 

tribunal if the act complained of, constitutes an offence under any penal law” (BNWLA v. Bangladesh, 

(2009)). It implies that the guideline has not declared any punishment for the acts of sexual harassment 
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instead left for existing laws. As a result, the legislative vacuum remained as it was. As noted earlier, action of 

molestation of women at public places, popularly called as “eve teasing” was defined as offence under section 

509 of the Penal Code having insignificant implementation. Thus the shortcomings of the present legal 

provisions demand no further explanation. In terms of examining effectiveness of this guidelines, it shows 

that though initially the rate of filed complaint was higher but the rate of due disposal cases is very low in 

comparison to the cases filed under a statutory law (the 8th Periodic Report on CEDAW, 2015). Because many 

cases were settled locally. One of the reasons behind the local settlement of cases is the absence of statutory 

law. 

Besides, administrative measures through ministries by virtue of judicial guidelines are not enough. As 

reluctance among the concerned ministries in participating the hearing of the writ petition was observed, 

question may also be raised on their seriousness about the guidelines of the HCD and compliance therewith. 

The Sexual Harassment Prevention Committee of the University Grant Commission found the existence of 

compliant committee in 30 public universities out of 39 and 49 private universities out of 95 (Jahan, 2018). 

Apart from this, the disposal of complaint rate is also not satisfactory (Ruhani, 2018). As the Such lower 

number of committees raises doubt as to the effectiveness of the guideline in absence of a statute. In view of 

such disinclination, judicial activism may not be a proper remedy here. Nevertheless, the piecemeal guidelines 

from the judiciary can never bring a fruitful result in the battle against sexual harassment (Southern Pac. Co. 

v. Jensen, (1917)). Hence, legislative measures are required for comprehensive solution to the issue. A 

statutory law will make the employers and the mass people to take the sexual harassment cases more seriously 

(Clayepoole, 1987). 

Following the similar trend, Bangladesh government was also supposed to enact a comprehensive law in this 

regard. However, no law including the proposed amendment mentioned in the affidavit is yet to be 

formulated. Despite having the guidelines in place, parliamentary laws have no better alternative. Such delay 

by Bangladeshi government raises doubt on their intention and understanding about the seriousness of the 

sexual harassment situation in Bangladesh. Then the question arises why the government is so inactive in 

taking stringent actions against sexual harassment whereas it is playing more active and vital role for other 

aspects of women rights and their protections such as enactment of National Women Development Policy 

2011 despite massive opposition and physical protest from the so called Islamic fundamentalist (“Hefajat e 

Islam,” 2013), gradual revocation of reservations from CEDAW (UN Treaty Collection).vi 

PART H: Concluding remark 

In recent years as illustrated in the introduction of this paper, the nation witnessed several heinous case of 

sexual harassment which left unaddressed in judicial procedures. Many other cases are reported in the 

newspaper and also recorded by the NGOs in their reports and publications. However, the government has 

still not taken any action in this regard. The legal regime of sexual harassment cases are solely based on two 

guidelines of the High Court Division. This guidelines first opened the institutional framework for the 

workplaces and the educational institutions to deal with the sexual harassment complaints and also provided 
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some directions on procedural matters to be followed while inquiring these complaints. One of the significant 

contribution of this guideline was the definition of sexual harassment which is a quite broad one and lacked in 

previous legislations.  

In 2009, the nation faced similar social menace which was popularly called as ‘eve teasing’. As per the 

newspaper report, people got murdered because of protesting such acts and many victims committed suicide 

consequent to this molestation. Another writ petition was filed by the NGO, named Bangladesh National 

Woman Lawyers Association (BNWLA) and pursuant to this, High Court Division pronounced another 

extensive judgment covering the issues of eve teasing. The significant feature of this judgment was the 

realization of seriousness of such action and the court declared this as a form of sexual harassment. Moreover, 

the previous judgment gave protection to women in workplace and educational institutions whereas this 

judgment provided provisions for protection from sexual harassment occurred in public places such as roads 

or transports. The court also ordered the concerned law enforcing agencies to take necessary actions for the 

proper implementation of these guidelines. However, at the same time, it also made this guideline as an 

interim measure till the enactment of statutory law. The government also showed its interest and plan to make 

amendment in the existing laws to incorporate the provisions of this guidelines in national laws. However, till 

date, no such amendment is made. Draft was submitted to the government in 2010 which has not seen any 

light yet.  

In judgment, the committee is directed to hand over the offender to the law enforcing agency to prosecute him 

in accordance with national laws after taking disciplinary actions against him. Here lies the vacuum of 

national laws because no statutory laws have been enacted after these guidelines. Though the guideline 

defined sexual harassment as an offence but declared for punishment for the same. The philosophy behind 

such abstinence from the court was to show respect for the democratic nature of the Parliament and any action 

should be declared as offence and punishment should be decided by the parliament which is consisted of 

people’s representative.  

According to the definition of law given in the constitution of Bangladesh (article 152), judicial decision has 

not been included rather it is binding upon the subordinate courts only while deciding any similar cases. 

Moreover, the fundamental rights guaranteed in the Constitution of Bangladesh allow detriment to the body, 

property, reputation only in accordance with the law (article 111). In comparison to the other countries such 

as India, USA, Japan, Canada, it can be seen that though their sexual harassment law was originated from the 

judicial precedent, the government enacted the law as early as possible.  Therefore, the government of 

Bangladesh should also focus on the gravity of the situation and makes laws in this regard.   

 

                                                           
i The Nari O Shishu Nirjatan Daman Ain 2000, s 10 defined any physical contact to a female or 

child and/or any indecent gesture or assaulting any woman with the intent of sexual pleasure as an 

offence of sexual harassment and is to be punished by way of imprisonment of 7 years but not less 

than 2 years. 
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ii The Penal Code1860, s 295 defined any obscene act in any public place including singing, reciting 

and uttering any obscene songs, ballads or words, in or near any public space to the annoyance of 

others as an offence punishable with imprisonment of either description for a term that may extend 

to three months, or with fine, or with both. 

iii The Penal Code1860, s 354 stated that whoever assaults or uses criminal force on any woman, 

intending to outrage her modesty or knowing it likely that he will thereby outrage her modesty, 

shall be punished with imprisonment for a term which may extend to two years, or with fine, or 

with both. 

iv The Penal Code1860, s 509 holds that whoever, intending to insult the modesty of a woman, 

utters any word, makes any sound or gesture, or exhibits any object, intending that such word or 

sound shall be heard, or that such gesture is seen by such woman, or intrudes upon the privacy of 

such woman, shall be punished with simple imprisonment for a term which may extend to one year, 

or with fine, or with both. 

v The Civil Code, Chapter 5 (Japan), Article 709. A person who has intentionally or negligently 

infringed any right of others, or legally protected interest of others, shall be liable to compensate 

any damages resulting in consequence. 

vi For details, Art 2 of CEDAW states for Obligations of the state parties to eliminate 

discriminations against women. The other articles require the state parties to eliminate 

discrimination against women in their rights to family benefits (Art 13 (a)), same rights to enter into 

marriage (Art 16 (1) (c)) and same rights as to guardianship, ward ship, adoption of children etc. 

(Art 16 (1) (f)) (see the United Nations Treaty Collections)  
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Sustainable Development: Environmental Perspective 

Manoj Kumar1 

Abstract 

Development is the need of the hour for human progress. But in the rush for progress and economic 

development man should not compromise the ability of the present and future generations to fulfill 

their needs from natural resources. This does not mean shutting the door to all the developmental 

activities. There is often a perception that environmental management runs counter to development. 

But it is increasingly clear that sound conservation and use of the environment is better viewed as a 

foundation for development. 

It was issues surrounding the environment and ecology that brought modern concepts of 

sustainability to the fore. One of these ideas is the recognition of the connectedness of all of nature. 

In many cultures, this concept has been the basis of life experience and philosophy since time 

immemorial. In others, there has been a tendency to set human experience apart from its natural 

surroundings, or at least to see humans as having the ability and obligation to control nature for 

their own benefit.  

In this paper the author will try to explore and discuss the concept of development and sustainable 

development and their interface with environment. 

Key Words: Environment, Development, Sustainable Development 

Introduction 

Development is a continuous process; even the most developed countries of the world strive to 

develop further. Therefore, distinction between developed, developing and underdeveloped is in a 

true sense an illusion. In the advanced countries, however, economic developments have caused 

unprecedented crises for the environment resulting in pollution of air-space, waters and land areas. 

In the under- developed countries, the deterioration in environment is due to poverty and inadequate 

development. Economic development without sustainable impact on environment has been the 

central cause of deterioration of global environment.2  

Sustainable development is a concept of good and sound economic growth, a growth that can be 

maintained indefinitely with no or minimal damage to the environment. Good environment will 

ultimately beget good economics. However, exploding population, accelerated resource exploitation 

and development based on careless application of technology are the chief causes of environmental 

crisis. Sustainable development is the very answer to these problems. It should not be environment 

or development; but environment and sustainable development. Science and technology, compatible 

                                                           
1 Assistant Professor of Law and Ph.D. Research Scholar at Hidayatullah National Law University, 

Atal Nagar, Raipur, Chhattisgarh, India. 
2 Prof. S. Bhatt, Environment Protection and Sustainable Development, A. P. H. Publishing Corporation, New 

Delhi, (2013), p. 12- 13. 
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with environment, is the remedy to the malady.3 The challenge before mankind is to make use of 

knowledge without adverse impact on the environment 

Meaning of development 

Development is known as a dynamic process of improvement, as implementing a change, or 

evolution, as growth and advancement of an urban area. It is also known as a phenomenon that 

suggests that the people are able to control the future of their city. It is known as the phenomenon in 

which people can improve the living conditions in the world. In the modern world development can 

also stand for scientific developments or biological developments. It can also be used in 

Engineering and Technology, in Business, Marketing and Commerce. Development can also be in 

the life of an individual, personal or professional development. 

Development is a process that involves use of both natural and man made resources. Economic 

development comprises a highly resource consuming activity. The adequate availability of 

resources like land, water, forests, etc. are required not only for a healthy ecosystem, but also for a 

sustainable long- term economic growth. The attempt to large scale production of consumer’s goods 

requires large scale exploitation of these resources, thereby causing environmental problems like 

deforestation, desertification, soil erosion, global warming, ozone depletion, salinity, water 

pollution, air pollution etc. The growth process causes continuous depletion and degradation of the 

natural resources. As long as economic activities are at a level below the regenerative capacity, 

there is no secular decline in the quality and quantity of these natural resources. The problem 

emerges4 when these limits are transcended and when secular decline in the quality and quantity of 

natural resources takes place.  

Right to development 

By 1982, the United Nations General Assembly declared that the right to development is an 

‘inalienable human right’ and emphasized that UN should give attention not only to human rights 

aspect of development but also the developmental aspect of human rights. This position was 

adopted on 4th December 1986 by the UN Declaration on the Right to Development. It recognizes 

that “development is a comprehensive economic, social, cultural and political process, which aims 

at the constant improvement of well- being of the entire population and of all individuals on the 

basis of their active, free and meaningful participation in development and in the fair distribution of 

                                                           
3 M. G. Chitkara, Environmental Impact Assessment, APH Publishing Corporation, New Delhi (2015), p 51. 
4 The problem crops up in two respects, firstly when natural resources are over exhausted and secondly when 

the discharges from economic activities are more than abating capacity of the nature. In both cases natural 

resources are depleted, which puts limit to the sustainability of the growth process. 
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benefits resulting therefrom.”5 It also recognizes that “international peace and security are essential 

elements for the realization of the right to development.”6 It proclaims that “The right to 

development is an inalienable human right by virtue of which every human being and all the people 

are entitled to participate in, contribute to, and enjoy economic, social, cultural and political 

development, in which all human rights and fundamental freedoms can be fully realized.”7 It 

underscores that “The human person is the central subject of development and should be the active 

participant and beneficiary of the right to development.”8 It highlights the duty of the states “to 

cooperate with each other in ensuring development and eliminating obstacles to development”.9 

“States have the duty to take steps, individually and collectively, to formulate international 

development policies with a view to facilitating the full realization of the right to development.”10 

The hallmark of this declaration is three- fold: One, it conceives development as a fundamental 

human right. Two, it holds individual states primarily responsible for striving to achieve it. Three, it 

also holds them collectively responsible to pursue the goal through international cooperation.11 

Indeed, as the above declaration conceives it, development is a multifaceted process and it 

encompasses all essential conditions of human life. Equitable access to basic resources is an 

ingredient of the right to development.12 Development does not mean development of the elite and 

urban rich alone, but also of the masses- people living in the villages, mountains, hills, forests, 

slums, and also in coastal regions. 

Meaning of sustainable development 

The earlier concept of development was only economic development. It was a narrower concept of 

development. The concept of sustainable development is a recently developed concept of 

development which has a broader perspective with additional and important perspectives of social 

and environmental. This concept emerged in 1970s. Sustainable development has been practiced by 

many cultures but the industrialized world first became interested in the concept in the 1960s. Many 

                                                           
5 A/Res/41/128 of 4 December 1986, 2nd preambular  para. 
6 Ibid., 11th preambular para. 
7 Ibid., Article 1(1). 
8 Ibid., Article 2(1). 
9 Ibid., Article 3(3). 
10 Ibid. Article 4(1). 
11 Professor (Dr.) V. S. Mani, “Globalisation, Development and Human Rights” in Shatish C. Shastri, Human 

Rights, Development and Environmental Law- An Anthology, Bharat Law Publication, Jaipur, (First Edition- 

2006), p 106.  
12 The United Nations Declaration on the Right to Development 1986, Art. 8(1) imposes on the member states 

an obligation to undertake all necessary measures for the realization of the right to development, and to ensure 

inter alia, equality of opportunity for all in their access to basic resources, education, health services, food, 

housing and employment. 
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credit Rachel Carson and her book “The Silent Spring”13 as the catalyst for worldwide 

acknowledgement of environmental problems. The term sustainable development was brought into 

common use by the World Commission on Environment and Development in its report “Our 

Common Future”. According to Brundtland Report (World Commission on Environment and 

Development), 1987 sustainable development is that development which meets the needs of the 

present without compromising the ability of the future generations to meet their own needs.”14 

Thus, sustainable development is a pattern of resource use that aims to meet human needs while 

preserving the environment so that these needs can be met not only by the present, but also by the 

future generations. Two common features of these definitions of sustainable development are 

fairness across generations and fairness within generations. Thus, it enshrines in it the principle of 

intra-generational equity and intergenerational equity. 

The concept of sustainability is the exploitation of resources for indefinite period without damaging 

their structure and function. Sustainability does not mean that resources must remain untouched 

rather it means that their rate of use should be chosen so as not to jeopardize resources. This implies 

using the extracted resources in such a way that it contributes to the long- run economic growth. 

Sustainability is an important criterion for an eco- friendly and just society. The transformation to 

such a socio- ecological society requires creating sustainable organization that can serve as models 

for a sustainable society. The quality of sustainability does not mean indefinite persistence and 

ability of selected few to sustain themselves by ensuring their own continued existence but 

continued human development in a healthy environment. The kind of development that we are 

trying at present is largely based on a socio- economic model.15 

There is common understanding that sustainable development implies a better balance between 

economic, social and environmental goals in policy formation as well as long term perspective 

about the consequences of today’s activities such as industrialization and urbanization etc. 

Sustainable development is capturing the attention of planners, politicians and business leaders. 

                                                           
13 Rachel Carson, The Silent Spring, Penguin Books (1962). 
14 Unfortunately this definition remained vague and little guidance was offered on how countries could 

develop coherent sustainable development policies. At first sight, the definition does not assume an 

immediate connection between economic development and the environment; however, a careful analysis 

permits the observation that, essentially, it is based on the concept of ‘necessity’, which leads one towards the 

understanding of economic development as a means for improving the quality of life. The quality of the 

environment is the essential characteristic of the quality of life in a certain society, therefore, becoming the 

essential characteristic of the quality of economic development. According to this view, the interdependence 

between the objective of economic development and that of the conservation of the environment becomes 

explicit. 
15 Md. Reyazuddin and Ram Pravesh Singh (eds.), Challenges to Sustainable Development in India, Deep & 

Deep Publications Pvt. Ltd., New Delhi (2010), p. 4. 
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Within the academic sphere its study is increasingly breaching disciplinary boundaries to become a 

focus of attention for natural and social scientists alike in studying such a key concept, it is vital that 

there is a clear definition of what it means, how it is applied on the ground and the influence it 

exerts upon people’s perceptions of change in the physical environment, economic activity and 

society. Ignoring the issues of sustainable development has many possible consequences, such as 

rising sea levels, extreme droughts, erosion, and loss of forests, increase in slum populations, 

species extinctions and collapsing fisheries.  

The field of sustainable development can be conceptually broken into three constituent parts: 

environmental sustainability,16 economic sustainability17 and sociopolitical sustainability18. These 

three constituents are interdependent. These three are referred to as the triple bottom line and used 

to gauge the success of a particular development project. Each component is given equal attention 

in order to ensure a sustainable outcome. This balance becomes obvious when each component is 

examined individually.19 

The achievement of sustainable and equitable development remains the greatest challenges facing 

the human race. Environment is one of the most important elements which are directly connected 

with economic development. So, economic development and environment are the two sides of the 

same coin. But the environmental constraints limit development and in turn development causes 

serious environmental damage impairing the quality of life for the future generations. A number of 

environmental problems are already very serious and require urgent attention. The main aim of 

economic development is to provide comforts and decencies of life to the human race and make 

                                                           
16 The environment component requires sustainable resource use, efficient sink function and maintenance of 

stock of natural capital, i.e. the environment should be able to perform its three functions efficiently and 

uninterrupted so that ecological stability and resilience are not affected.16 Natural environment provides 

aesthetic and recreational values apart from more fundamental services without which human life cannot 

survive. Environmental sustainability requires that the fundamental services provided by the environment be 

sustained at or above some minimum levels over time. A major issue for environmental sustainability is how 

far ecosystems can be depleted and pollutants allowed to accumulate in the atmosphere without threatening 

global life- support systems. 
17 The economic aspect of sustainable development requires that societies pursue growth path that generate 

optimal flow of income while maintaining their basic stock of manmade capital, human capital and natural 

capital, internalizing all costs including the environmental costs associated with production and 

consumption.17 In the economic dimension of sustainable development only the sustainability of consumption 

and the contribution of natural resources to production is dealt with. 
18 The social dimension of sustainable development is built on the twin principles of justice and equity. For a 

development path to be sustainable, health, resources and opportunity should be equitably shared. All citizens 

should have access to minimum standards of security, human rights, and social benefits such as food, health, 

education, shelter and opportunities of self- development. Social equity implies equal opportunities to all for 

education and for making productive contribution to society. 
19 Md. Reyazuddin and Ram Pravesh Singh (eds.), Challenges to Sustainable Development in India, Deep & 

Deep Publications Pvt. Ltd., New Delhi (2010), p. 41. 
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human living happier. Environment plays a protective and promotional role in the survival of 

humanity. Environment alone cannot make human life decent and livable, nor economic 

development can provide solutions to all our economic ills. There is a close relationship between 

economic development and environment. Both are absolutely vital for humanity. Thus, 

development without environmental considerations ruins the human life support system. 

Sustainable development aims at reconciling man, nature, and development for a better future.20 

Poverty and Sustainable development 

Poverty contributes equally to both- population growth and environmental pollution. “Poverty” has 

been defined as “the inability of an individual or household to attain a minimal standard of living.”21 

The poor usually have low life expectancy, high mortality, higher incidence of disablement and 

higher consumption of natural resources in the form of food, fodder and fuel. Unhygienic and 

insanitary conditions are another by- product of poverty affecting human health. Poverty reduces 

people’s capacity to use resources in a sustainable manner, it intensifies pressure on the 

environment. 

The link between poverty and environmental degradation are well known. The World Bank Report, 

1998 says that the poor people are both the victim and agents of environmental degradation. Poverty 

often promotes environmental destruction as poorer people rely heavily upon extraction of natural 

resources. At the same time environmental degradation worsens poverty, resulting in a vicious cycle 

of environmental degradation and human suffering. Combating poverty is an important step in the 

struggle to protect the environment and for sustainable development. It is said that sustainability 

will take care of itself as economic growth proceeds. This is sort of a cornucopian view and it is 

attributed to the economist Simon Kuznets who contended that as per capita income rises, people 

tend to take care of the environment; when you are very poor, you are concerned about surviving 

and getting along at any cost. A variety of strategies are currently being used to balance population 

growth, economic development and environmental health in order to attain sustainable 

development.  

In sustainable development a considerable concern is on ecology. “Poverty is not only an evil in 

itself, but sustainable development requires meeting the basic needs of all and extending to all the 

opportunity to fulfill their aspirations for a better life. A world in which poverty is endemic will 

                                                           
20 Md. Reyazuddin and Ram Pravesh Singh (eds.), Challenges to Sustainable Development in India, Deep & 

Deep Publications Pvt. Ltd., New Delhi (2010), p. 68. 
21 Our Planet, Our Health, Report of the World Commission on Health and Environment (1992), p. 38.  
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always be prone to ecological and other catastrophes.”22 Poverty is an important reason for the 

overuse or misuse of nature. Thus, the struggle against poverty is in fact an indirect method of 

environmental protection. Therefore, the need of the time is some strategy including legal strategy 

to contain the problem of poverty and to have sustainable development and healthy environment. 

Judicial Approach towards Sustainable Development and Environment Protection 

It is now universally recognized and rightly so that all development must always take full account 

of its ecological implications. As such a balance is to be maintained between the necessity to 

preserve the environment and the need of the society for socio- economic development. The 

judiciary in India has been trying its best to maintain balance between development and 

preservation of environment. Indeed, in striking a balance between the environment and 

development the courts have to play a very crucial role. There is also a very significant provision 

that in passing any order, decision or award, tribunal shall apply the principle of sustainable 

development, the precautionary principle and the polluter pays principle.23 

In Rural Litigation and Entitlement Kendra v. State of U.P.,24 the Supreme Court wanted 

information on whether indiscriminate mining continued under a legally valid license, had any 

adverse impact on the ecology. Several committees consisting of experts were appointed to go into 

the question. On the basis of their reports, certain mining operations were ordered to be closed 

immediately in Doon Valley in a phased manner.25 

The Supreme Court in N. D. Jayal v. Union of India,26 gave wider interpretation to right to life. It 

declared that right to environment is a fundamental right. On the other hand right to development is 

also one. Here the right to “sustainable development” cannot be singled out. Therefore, the concept 

of sustainable development is an integral part of right to “life” under Article 21. The court declared 

that “the adherence to sustainable development principle is a sine qua non for the maintenance of 

the symbiotic balance between the rights to environment and development.  It was also clear that 

this right to development encompasses much more than economic well- being and includes within 

its definition the guarantee of fundamental human rights. 

                                                           
22 Md. Reyazuddin and Ram Pravesh Singh (eds.), Challenges to Sustainable Development in India, Deep & 

Deep Publications Pvt. Ltd., New Delhi (2010), p. 63. 
23 Section 20, the National Green Tribunal Act, 2011. 
24 AIR 1988 SC 2187. 
25 Ibid., P. 2209. 
26 (2004) 9 SCC 362. 
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In T. N. Godaverman Thirumulpad (87) v. Union of India,27 the court held, “the damage to the 

environment is damage to the country’s assets as a whole. Ecology knows no boundaries. It can 

have impact on the climate. The principles and parameters for valuation of the damage have to be 

evolved also keeping in view the likely impact of activities on future generations.”28 The 

preservation of ecosystem, biodiversity and environment is a national issue to be dealt with at 

national level. The problem is not area- specific or state specific.29 Public trust doctrine has to be 

used to protect rights of the present and future generations. Ecology belongs to all, being a gift of 

nature for the entire nation.30 

In Sierra Club v. Morton,31 Justice Douglas stated, “inanimate objects may also be considered as 

invisible parties in environmental litigation.” Literally, the verdict in Sludge case32 speaks on behalf 

of a village, its soil, irrigation canals, wells, cattles and trees. It speaks about the injury to those 

biotic and non- biotic objects or victims of the accumulated poisonous wastes remaining not treated 

or disposed in the village, long after the industry stopped production. 

It is primarily for the Government concerned to consider the importance of public projects for the 

betterment of the conditions of living of the people on the one hand and the necessity for the 

preservation of social and ecological balance, in the light of various factual, technical and other 

aspects that may be brought to the notice by various bodies of laymen, experts and public workers 

and strike a just balance between these two conflicting objectives. 

However, change in the environment does not per se violate right under Article 21, especially when 

ameliorating steps are taken not only to preserve but also to improve ecology and environment. 

Holding that care for environment was an ongoing process, the Supreme Court in Narmada Bachao 

Andolan v. Union of India,33 issued directions in respect of the continuance of the construction of 

dam on Narmada River (Sardar Sarovar Project), for taking relief and rehabilitation measures, pari 

passu with construction of dam for displaced persons.34 

Probably, more than any other jurisdiction, India has fostered an extensive and innovative 

jurisprudence on environmental rights.35  

                                                           
27 (2006)  1 SCC 1. 
28 Ibid. p. 39. 
29 Ibid. p. 41- 42. 
30 Ibid. p. 42- 43. 
31 405 US 727 
32 Indian Counsil for Enviro- legal Action v. Union of India, AIR 1996 SC 1446. 
33 AIR 2000 SC 3751. 
34 Ibid. p. 3804. 
35 M. R. Anderson, Human Rights, Approaches to Environmental Protection: An Overview 19-20 (1996). 
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Conclusion 

Sustainable development is often an overused word but involves a number of inter- related global 

issues such as poverty, inequality, hunger and environmental degradation etc. people tend to think 

that we have to make a choice between environment protection and development. Development that 

is sustainable and not damaging to the natural resources is very much possible. To achieve 

sustainable development the three pillars- economic, social and environmental- must be integrated 

in a balanced way. Conserving land and water resources, protecting bio- diversity and managing 

agricultural heritage systems are very important for sustainable development. There is no inherent 

contradiction between environment and development, and that these two concerns should be 

mutually supportive. Protection of the environment should not be seen as a sectorial interest but as 

an integrated component in all economic and social development. 

Sustainability links present to the future. Sustainable development is defined as a pattern of social 

and structured economic transformations which optimize the economic and social benefits available 

in the present, without jeopardizing the likely potential for similar benefits in the future. Thus, the 

concept of sustainable development can be broken into three inter- related components- (1) A 

healthy growing economy, (2) A commitment to social equity, and (3) Protection of the 

environment. 

For the permanence of growth there is a need for a balanced and harmonious growth so that no 

section of the society, no sector of the economy and no region of the country is left out of the 

growth process. This permanency of growth can be achieved only through sustainable development. 

It has been found that environmental depletion is the direct result of the excessive growth. 

Therefore, the sustainable development requires that there should be economic, social and 

environmental protection from the long- term perspective. The sustainable development requires 

that resources should be used at a rate at which it can be replaced by the nature. 
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